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The History and Scope of Federal Power to 
Delay Changes In Transportation Rates 


By Leonarp 8S. GoopMAN t¢ 


An increasing number of lower federal courts! appears to be de- 
veloping the doctrine that suspension orders of the Interstate Commerce 
Commission must include more findings than they historically have in- 
cluded. Underlying these holdings have been problems of the scope of 
judicial review and of the Commission’s power to suspend tariff changes. 
The legislative history of federal powers to suspend, as it bears on the 
need for findings, and on the scope of the Commission’s power, has been 
almost entirely overlooked. 

Briefly, let us note the federal government is empowered under two 
statutes to suspend rate changes effected by the major transportation 
companies operating within the country. Section 15(7) of the Interstate 
Commerce Act? authorizes the Interstate Commerce Commission te 
suspend a tariff pending an investigation of its lawfulness. The Civil 
Aeronautics Board has a comparable power under section 1002(g) of 
the Federal Aviation Act of 1958,° formerly the Civil Aeronautics Act 
of 1938.4 

The suspension period was ostensibly fixed by statute for each 
agency according to the best estimate of the time required to complete 
an investigation. The length of the Commission’s period has been 





+ The author is a graduate of Harvard Law School and a member of the Bar 
of the District of Columbia. He is currently with the Bureau of Air Operations, 
Rates Division, Civil Aeronautics Board. In this article, the author speaks for 
himself and not for the Civil Aeronautics Board. 

1 Discussed infra at 15-16. 

244 Stat. 1447, 49 U. S.C. A. § 15(7). The section provides that upon the 
filing of a schedule stating a new rate (or other matter) the Commission may upon 
complaint, or its own initiative, after notice enter upon a hearing concerning the 
lawfulness of such rate, and “pending such hearing and the decision thereon the 
Commission, upon filing with such schedule and delivering to the carrier or carriers 
affected thereby a statement in writing of its reasons for such suspension, may from 
time to time suspend the operation of such schedule and defer the use of such rate 
. .. but not for a longer period than seven months beyond the time when it would 
otherwise go into effect.” See also §§ 216(g), 218(c), SU7(g). 307(i), and 406(e). 

372 Stat. 790, 49 U. S. C. A. ’58 P. P. §1482(g). The section provides that 
upon the filing of a tariff stating a new rate (or other matter) for interstate or 
overseas air transportation, the Board may upon complaint, or its own initiative, 
after notice enter upon a hearing concerning the lawfulness of such rate, and 
“pending such hearing and the decision thereon, the Board, by filing with such 
tariff, and delivering to the air carrier affected thereby, a statement in writing of 
its reasons for such suspension, may suspend the operation of such tariff and defer 
the use of such rate .. . for a period of ninety days” after which the period may 
be extended from time to time up to an aggregate of 180 days if the proceeding 
has not been concluded and a final order made. 1 ; 

452 Stat. 973. Other sections of these acts require the filing of all effective 
tariffs, including the effective rates to be charged, and all classifications, rules, 
regulations, practices, and services that the agency requires be reflected in the 
tariffs. The Federal Maritime Board has similar authority in intercoastal trans- 
portation; for its suspension power see Intercoastal Shipping Act of 1933, 47 Stat. 
1426, 46 U. S.C. A. S45. 
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changed since 1910;° it now stands at a maximum of seven months from 
the effective date designated by the tariff. The Board’s power to suspend 
is limited to a period of 180 days (customarily exercised in periods of 
90 days) from the effective date, and has remained unchanged in the 
governing statute since 1938. 

The length of the period for which a filed tariff may be suspended 
often transforms the power to delay the effectiveness of a tariff into a 
power to destroy the tariff proposal. The exigencies of competition, 
seasonal demand patterns, other demand trends, and the influences of 
the general economy, do not ordinarily permit delays of seven months 
in tariff proposals relating to rail and motor transportation, or of 180 
days for airline transportation. 

Primary responsibility, moreover, under both acts for initiating 
changes in tariffs, including increasing or decreasing rates, lies with the 
earriers. It is they who are charged with the duty to maintain reason- 
able rates for the carriage of persons and property,’ and to see to it 
that these rates are on public file in the respective federal agencies.* 

Nevertheless, the suspension power is a minimum power for effec- 
tive rate regulation. The Federal Government may prescribe the law- 
ful rate, fare, or charge only after twice reviewing the underlying facts 
and the law. The preliminary review prior to ordering investigation 
(with or without suspension) must have occurred; and the fairly ex- 
haustive review inherent in a formal proceeding must also have taken 
place. The suspension period permits the formal proceeding to eventuate 
into the lawful charge without the danger in the interim of an over- 
charge, or a rate war, or the disruption of rate structures. 


Congress Has Not Purported To Grant These Two Regulatory 
Agencies Unlimited Discretion to Suspend 


It is the object of this paper to show from the legislative history 
that the extraordinary effect of the federal power to suspend and the 
extreme necessity for the existence of the power are both balanced in 
the two federal acts. Congress has not purported to grant these two 


8 The ee originally stood at 120 days in the Mann-Elkins Act of 1910, 
36 ae. 552; it was changed in 1927 (44 Stat. 1448) to the present period of seven 
months 

6 E.g., the Assistant General Solicitor of the Pennsylvania Railroad Co. charged 
in 1943 Chat the Commission’s suspension power as exercised has done “more than 
any other piece of legislation to destroy the flexibility of all rail rates at a time 
when change is the essence of all things.” Van Meter, “The I. & S. Proceeding— 
Its Significance in a System of Modern Rate Making,” 11 J. C. C. Practitioners 
Journal 100, 101-02 (1943). 

7 Interstate Commerce Act, § 1(4) and (5), 54 Stat. 900, 49 U. S.C. A. § 1(4) 
and (5). See also $§ 216(a)- (d), ae) 7.3 f°); me 404(a). Federal Aviation Act, 
§ 404, 72 Stat. 760, 49 U.S 

The prescribed Andy Sy pita, beg a “criterion for administrative 
application in determining a lawful rate” rather than a “justiciable legal right” in 
the passenger or shipper. Montana-Dakota Utilities Co. v. Northwestern Pub. Serv. 
Co., 341 U. S. 246, 251 Lg quoted with approval in 7. J. M. E., Inc. v. United 
States, Nos. 68 and 96 (S. Ct., May 18, 1959). 

8 Interstate Commerce Act, § 6(1), 24 Stat. 380, 49 U. S.C. A. § -). See also 
y gita) awe). 405. Federal Aviation Act, § 403, 72 Stat. 758, 49 U.S.C. A. 58 
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regulatory agencies unlimited discretion to suspend. Specifically, each 
of the federal acts in question requires the agency to file with the 
affected tariff, and to deliver to the carrier concerned, ‘‘a statement 
in writing of its reasons for such suspension.’’ The balancing occurs 
in this requirement to state reasons, which in effect means that Congress 
limited the suspension power to a particular class of cases. 

The Board’s suspension powers under section 1002 of the Federal 
Aviation Act appear to be derived from those granted the Commission. 
Besides the evidence that a direct comparison of the two provisions 
affords (see notes 1 and 2, supra), several remarks of the 1938 legislators 
tend to substantiate this derivation of the Board’s power to suspend. 

The Senate report accompanying Senator McCarran’s bill (S. 2, 
75th Congress, lst Session) to consolidate and expand existing regula- 
tion of the airlines states that ‘‘ [t]he recognized and accepted principles 
of the regulation of public utilities, particularly as applied to other forms 
of transportation, have been incorporated ...’ Subsequently, when 
opening the hearings on 8. 3659, which became the Civil Aeronautics 
Act of 1938, the Chairman of the Senate Committee on Interstate Com- 
merce remarked, ‘‘[t]he provisions of 8S. 3659 and the substitute which 
cover economic regulation of air carriers follow very closely the scheme 
adopted in S. 2 last year.’ A further statement of Senator McCarran 
included the following: ‘‘Insofar as practicable, the provisions of the 
pending bills S. 2 and S. 1760 have been retained intact in S. 3659. ... 
Both of those bills are patterned upon existing transportation regula- 
tions.’’!4 

The Senator’s use of the plural ‘‘regulations’’ would seem to denote 
that he was referring to the Interstate Commerce Act as enacted, rather 
than as practiced by the Commission. It seems also more reasonable to 
assume that the Senator referred to ‘‘existing’’ lawful regulatory prac- 
tice, insofar as he referred to Commission practice, and that the Board’s 
suspension power should therefore follow the statutory power of the 
I. C. C. which Congress in fact delegated that commission. If this be 
true, it follows that the legislative history of the Civil Aeronautics Act 
(now the Federal Aviation Act) incorporates by reference the legislative 
intent underlying the Commission’s suspension power. The legislators 
in 1938 apparently defer to the rationale and scope of the power to 
suspend that Congress envisaged for the Commission in 1910. 


Original Interstate Commerce Act Contained No Power of Suspension 


The Interstate Commerce Act in its original form contained no 
power of suspension, but only a power of investigation.12 The suspen- 
sion power was added by the Mann-Elkins Act of 1910, 36 Stat. 552. 
In the originally proposed suspension power submitted to the President 
by a presidentially appointed committee, the requirement of stating 





a Senate Report No. 686, 75th Congress, Ist Session, p. 2 (Cal. No. 702, June 7, 
7). 
10Senate hearings on S. 3659 before a subcommittee of the Committee on 
Interstate Commerce, 75th Congress, 3rd Session, p. 3 (April 6, 1938). 

11 Senate hearings, op. cit. supra, note 10 at 155. 

12 An act to regulate commerce, Feb. 4, 1887, 24 Stat. 379. 
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reasons was conspicuously absent. The applicable section of the pro- 
posal read: 


. . . the Commission shall have, and it is hereby given, authority, 
either upon complaint or upon its own initiative without complaint, 
to suspend the operation of such schedule and defer the use of any 
such rate, fare, charge, classification, regulation, or practice pend- 
ing investigation of the legality and propriety thereof .. .%% 


The presidential message to Congress of January 7, 1910 recommended 
that the I. C. C., upon the filing of an increased rate, on complaint or 
the Commission’s own motion, be empowered ‘‘to enter upon an inves- 
tigation into the reasonableness of such change, and that it be further 
empowered, in its discretion, to postpone the effective date of such pro- 
posed increase .. .’"* The adjective ‘‘discretionary’’ or the phrase 
‘in its discretion’’ occur several times during the subsequent debates 
over the Mann-Elkins bill; but, it will appear, there was no greater 
emphasis placed on these words by the legislators than on those requiring 
the Commission to state reasons. 

The Senate bill (S. 6737), as reported, granted the Commission a 
power to suspend in the form in which it now appears, except that the 
suspension period was limited to sixty days.‘5 The majority report 
merely stated : 


...A majority of the committee is of opinion . .. that at any time 
before the rate or classification would become effective the com- 
mission should, in its discretion, be empowered, by order stating 
its reasons therefor, to postpone the effective date of such increase 
or classification for a reasonable period to enable it to investigate 
the proposed action.?® 


The minority recommended that the period of suspension should con- 
tinue ‘‘until the hearing is concluded.’’!* 

The spirit with which the Senate adopted the requirement that the 
Commission assign reasons for suspending was explained by Senator 
Elkins : 


[T]he power is given to the Commission . . . if necessary to secure 
full opportunity for the investigation, to postpone the taking effect 
of the schedule for sixty days after the time when it would become 
effective [emphasis added].'® 


... It has been maintained that if the bill had authorized the com- 
mission indefinitely to suspend the taking effect of the rate, it would 
have been unconstitutional, as it would have deprived the carrier, 


13 Reprinted in Congressional Record, March 18, 1910, at 3374. ; 

14 Extract reprinted in House Report No. 923, 6lst Congress, 2nd Session, p. 4 
(April 1, 1910). 

15 Congressional Record, March 9, 1910, at 2944. 

16 Jd., March 7, 1910, at 2819. 

17 Jd. at 2823. 

18 Jd., March 21, 1910, at 3471. 
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if the rate was subsequently determined to be reasonable, of its 
property during the period of suspension without due process of 
law. You can not suspend it, in fact.?® 


The Senator then refers to the belief of the committee majority that 
the sixty-day limitation upon the exercise of the property rights of the 
carrier in fixing a rate, as described in the case of Chicago, Milwaukee 
and St. Paul Railroad Company v. Minnesota, 134 U. S. 418 constitu- 
tionally is a reasonable limitation. He describes the Committee’s belief 
that the sixty-day period comes clearly within the views of the Supreme 
Court in the case of Interstate Commerce Commission v. Chicago Great 
Western Railway (209 U. S. 118 [sic, 108?]), and the language used by 
Mr. Justice Brewer in delivering the opinion in that case.”° 

These cases seem also to have provided the Senator a rationale for 
inserting the requirement that reasons be stated. The former case was 
eritical (at 457) of a Minnesota statute since it provided, inter alia, 
for ‘‘no summons or notice to the company before the commission has 
found what it is to find and declared what it is to declare.’’? The Court 
in the Chicago Great Western case even more strongly and explicitly 
stated (at 119-20) : 


It must also be remembered that there is no presumption of wrong 
arising from a change of rate by a carrier. The presumption of 
honest intent and right conduct attends the action of carriers as 
well as it does the action of other corporations or individuals in 
their transactions in life. Undoubtedly when rates are changed 
the carrier making the change must, when properly called upon, 
be able to give a good reason therefor, but the mere fact that a 
rate has been raised carries with it no presumption that it was not 
rightfully done. Those presumptions of good faith and integrity 
which have been recognized for ages as attending human action 
have not been overthrown by any legislation in respect to common 
carriers. 


Thus, the conclusion can reasonably be drawn that the Senate inserted 
a requirement that the Commission state reasons, inter alia, to require 
the Commission to overcome the presumptions of good faith and in- 
tegrity which accompany the filing of any tariff. 


Author of Senate Bill Opposed A Power Of Suspension 


It should not be dismissed too lightly that the author of the Senate 
bill stood opposed to a power of suspension, and that the committee 
strove to bring the provision closely within existing Supreme Court 
decisions. Senator Elkins explained his position and the sentiment of 
the committee in these terms: 


Mr. President, turning aside from my argument for a moment, 
I made an elaborate report at the last session of the Senate on what 
is called the Fulton bill. I did not believe then and I do not believe 


19 Jd. at 3472. 
20 Jbid. 
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now that we should have prohibited increased rates from going into 
effect after thirty days’ notice, but yielding to the majority in this 
ease I was willing to consent to sixty days, or even to ninety days. 
The committee, under these circumstances, felt that in entering 
upon this new field of regulation of rates the provisions of the bill 
should be brought clearly within the authority of the decision of the 
Supreme Court, especially as this new provision was so connected 
and interwoven with the entire fifteenth section that if held uncon- 
stitutional there was danger that the whole section would be affected 
by the insertion of this power.** 


Similar sentiments were expressed in the House. On an amendment 


to eliminate the time restriction to the new suspension power, one Con- 
gressman stated: 


[W]e know, as a matter of fact, the commission is not going to 
suspend the rates wholesale; that they are not going to suspend 
except where there is a complaint or where the commission of 
its own knowledge knows that there ought to be an investigation 
before the rate is permitted to take effect, or where it is patent 
on the face of it that the increase is so great as to demand an 
investigation.” 


Another Representative spoke in favor of the amendment: 


[T]he result of the amendment... will be that the railroads will 
be slow to make changes without just cause, and that they will 
be able to show such cause to the commission as will justify the 
changes when they are justifiable .. . 


On the other hand, the following was raised in opposition to the 
amendment : 


[The question before us is], reduced to its last analysis, whether 
we shall allow a commission to pass upon all the railroad rates 
before taking effect, or whether we shall limit its exercise to 
determine those cases of peculiar exigency in the commercial 
world where the rates should be suspended, and in those cases 
in that one hundred and twenty day period to give their undivided 
attention to passing on such rates, rather than suspending all 
the rates that may be raised, and keeping them in that condition 
for an indefinite period without any decision whatsoever.** 


Although the suspension power at one point was simply characterized 


as 


‘fan exercise of discretion,’’° it was more perceptively recognized 


that the power can be exercised ‘‘if the Commerce Commission believes 
a meritorious reason exists for the suspension of the rate.’’¢ 





21 Jbid. 

22 Congressional Record, May 5, 1910, at 5846. 

23 Jd. at 5847. 

24 bid. 

25 Congressional Record, April 19, 1910, Appendix Page 88. 
26 Congressional Record, April 29, 1910, Appendix Page 98. 
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Each of the views quoted above of members of the House includes 
something of what the House was striving for by the use of the term 
“‘reasons.’’ The first member stated three classes of cases where he 
thought the Commission would suspend, (1) where there was a com- 
plaint, (2) where the Commission ‘‘knows that there ought to be an 
investigation,’’ or (3) where there existed a prima facie case of unlaw- 
fulness. The second Congressman apparently would require a Com- 
mission finding or conclusion of ‘‘no just cause appearing for the change 
contemplated by the filing ... (ete.)’”? The third and last member 
of the House quoted above would limit the exercise of the suspension 
power to ‘‘cases of peculiar exigency.’’ One is left with the impression 
that the House required the Commission under the enacted language 
to state something less than a prima facie case of unlawfulness to 
suspend. The Commission would be required to analyze the underly- 
ing facts of the proposed tariff in the light of any complaint, or what 
it ‘‘knows,’’ or Commission policy, or other governing law. There is 
no evidence that the requirement ‘‘peculiar exigency’’ of the member 
who opposed the power to suspend was written into the enacted bill. 


Intended Quantum and Nature of Reasons For Suspending 


The intended quantum and nature of reasons for suspending to 
be stated by both the Board and the Commission seem to be such 
analysis of the facts or pronouncement of the law so as to show probable 
cause for complaint. The mandate calls for a seasonable amount of 
analysis or discussion of the governing facts and/or the governing 
law to support the conclusion that the tariff should not be permitted to 
become effective. In this light, the agency is required in the normal 
course to develop a ‘‘common law’’ of reasons for suspending.”® 


27 Cf. present Commission practice, infra at 14. 

28 The legislative history of the Motor Carrier Act of 1935, 49 Stat. 543. 
49 U. S. C.,, Ch. 8, on the other hand, is entirely elliptical on this point. The 
following exchange occurred between Senator Wheeler, who sponsored the bill 
that was enacted into the foregoing Act, and Senator Robinson: 


[Mr. Wheeler.] . . . It was suggested that the Commission should only 
suspend rate reductions if the rates were below the cost of service; but the 
Commission recently pointed out that it is almost impossible to find the cost, 
because the cost of service depends upon so many different elements. It 
depends upon the amount of traffic the particular truck operators have, and 
7 so many different elements that it is almost impossible to ascertain them. 

Mr. Robinson. Mr. President, will the Senator yield? 

Mr. Wheeler. Certainl 

Mr. Robinson. Does the bill define the purposes for which the Commission 
may _—_ rates? 

Wheeler. Yes; and it is very specific as to the reasons. The provision 
relating to that, found on page 47, reads as follows: 

“(g) Whenever there shall be filed with the Commission any schedule 

stating a new individual or joint rate, fare, charge, or classification for the 

transportation of passengers or property by a common carrier or carriers 

by motor vehicle, or by any poll carrier or carriers in conjunction with a 

common carrier or carriers by railroad and/or express, and/or water in 

interstate or foreign commerce, or any rule, regulation, or practice affecting 
such rate, fare, or charge, or the value of the service thereunder, the 
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That the Commission is required to show probable cause before 
suspending a proposed tariff*® is supported by the words of Com- 
missioner Clements before the Interstate and Foreign Commerce Com- 
mittee in 1910. In reply to an inquiry concerning the feasibility of 
permitting the Commissioners after an initial period of suspension 
‘‘within their discretion to make a further suspension of the rate until 
they had determined the merits of the case,’’ he said: 


In that way you could eliminate all cases except those in which 
it was made to appear that there was probable cause for complaint 
and necessity for further time to fully investigate it and make 
a conclusion in the case, which the commission would not do if 
it was demonstrated that there was probably merit in it.*° 


I. C. C. Board of Suspension 


Primarily because of the volume of tariffs and petitions for sus- 
pension filed with the Commission,*’ it has established a Board of 
Suspension to review tariffs brought to its attention by the Tariffs 
Section and by petitions for suspension filed with the Commission. 
There are no lawyers among the staff of the Board of Suspension. 
Proceedings are informal in that when petitions or protests requesting 
suspension are received, there is no transcription of subsequent pro- 
ceedings, and subpoenas will not issue.*? It is specifically provided 
that, ‘‘Such protests will be considered as addressed to the discretion 
of the Commission and no protest shall include a prayer that it also 
be considered a formal complaint.** 





Commission is hereby authorized and empowered upon complaint of any 
interested party or upon its own initiative at once and, if. it so orders, 
without answer or other formal pleading by the interested carrier or carriers, 
but upon reasonable notice, to enter upon a hearing concerning the law- 
fulness of such rate— 


And so forth. 


In the meantime the Commission may suspend the rate pending such 
hearing. . 


Congressional Siaiali April 15, 1935, at 5655-56. 

29 t is also relevant to note that a Board or Commission investigation (without 
suspension) upon complaint or the agency’s own motion requires no “statement in 
writing of its reasons,” but rather a showing of “any reasonable ground.” Interstate 
Commerce Act, $ 13, 24 Stat. 383, 49 U. S.C. A. § 13. See also §§ 204(c), 304(e), 
403(f), 406(a). Federal Aviation Act, § 1002(a) and (b), 72 Stat. 788-89, 49 
U. S.C. A. 58 P. P. § 1482(a) and (b). 

30 Congressional Record, May 5, 1910, at 5844. 

31 In fiscal year ending june 30, ‘1958, a total of 4,532 rate adjustments involving 
changes in tariffs and schedules were disposed of by the Board of Suspension, 
Division 2, or the Commission. There were 4,766 protests filed against these adjust- 
ments and a total of 2,370 suspensions in full or in part of tariffs filed. J. C. C. 
Seventy-Second Annual Report, 35-36 (1958). 

32 Special rules of practice governing the procedure of the Board of Suspension 
and Fourth Section Board, effective July 31, 1957, 49 C. F. = 1.200. 

337. C. C. General Rules of Practice, § 1.42, 49 C. F. ae The Rules of 
Practice of the Civil Aeronautics Board, on the other hand, _ formal complaints 
seeking suspensions of tariffs. The CAB rule states that the “complaint should 
indicate in what respect the tariff is considered to be unlawful, and state what 
complainant suggests by way of substitution.” 14 CFR 302.505. 
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Several Commission cases have given a very strict construction to 
§ 15(7) of the Interstate Commerce Act. As early as 1911, it was 
stated that ‘‘a prima facie case clearly and affirmatively persuasive 
should be presented before the power to suspend is exercised.’’® 
Subsequently, it was declared that ‘‘[a] suspension order is in the 
nature of an emergency measure to preserve the status quo until 
determination can be had as to whether certain proposed acts are 
legal.*® Recently, the Commission stated, 


The power to suspend rates as an incident to an investigation 
is a more drastic power than that merely to institute an inves- 
tigation. Whenever a complaint is filed, and reasonable ground 
therefor appears, the Commission must investigate. The delegated 
power to suspend includes the lesser power to investigate.** 


One Board opinion also adopts the strict view that it must so 
analyze the case prior to ordering suspension of tariff filings that 
it can declare the filed tariff prima facie unlawful: 


The issue thus comes down to the question of whether a prima 
facie case of unfair competition has been demonstrated by the 
moving papers. Suspending a tariff is similar in character to 
the issuance of a preliminary injunction. Irreparable injury 
to the moving party and seriously doubtful conduct of the party 
complained against must be shown.*? 


More recently, one Board member in a separate dissent urged self- 
restraint : 


To my mind, the Board must have a substantial probable cause 
for suspending any proposed tariff. Either the tariff must conflict 
with an established policy of the Board or there must be good 
reason for thinking that it will produce excessive profits. Sus- 
pension is a very powerful weapon. If the Board makes a mistake, 
it can thereby deny a carrier a fair return on its investment for 
a full six months. Suspension must be used without hesitation when 
it is required by the public interest, and in a close case the 
public interest must always prevail. Suspension should never be 
used, however, without very careful consideration and an actual 
detailed finding by the Board that the proposed fares are probably 
unjust and unreasonable. 

It is probably true that our action in suspending fares is 
not subject to court review. But this does not lessen the burden 
we should impose upon ourselves of stating clearly the reasons for 
our decision to suspend. I do not feel that the majority of the 
Board has done so in this case. They refer only to ‘the character 





34 Suspension of Rates on Packing-House Products, 21 |. C. C. 68, 70 (1911), 
followed in Board of Trade of the City of Chicago v. Ill. Central R. R. Co., 
26 I. C. C. 545, 552 (1913). 

35 Vulcan Detinning Co. v. N. Y. Central R. Co., 203 I. C. C. 260, 261 (1934). 

36 Jron and Steel Within and To the Southwest, 302 1. C. C. 329, 332 (1957). 

87 Air Freight Forwarder Association et al., Motions, 8 C. A. B. 469, 474 (1947). 
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of this market and the importance of air transportation in this 
area’—general phrases which tell nothing whatever of the reasons 
for suspension.*® 


A Commission order of investigation and suspension, instituting 
an ‘‘I & S Proceeding,’’ nonetheless, is typically a ‘‘canned’’ order 
repeating the conclusory language of the statute. A typical Com- 
mission order includes: 


And it further appearing, That upon consideration of the said 
schedules and protests thereto there is reason to believe that they 
would, if permitted to become effective, result in rates and charges, 
rules, regulations, or practices which would be unjust and unreason- 
able in violation of the Interstate Commerce Act and constitute 
unfair and destructive competitive practices in contravention of 
the National Transportation Policy; 


and good cause appearing therefor :*® 
Or an order commonly states: 


And it further appearing, That upon consideration of the said 
schedule and protests thereto there is reason to believe that it 
would, if permitted to become effective, result in rates and charges, 
rules, regulations and practices which would be beyond the 
scope of respondent’s operating authority; 


and good cause appearing therefor ;*° 


Until recent years, Board orders of investigation and suspension 
generally recited that the fares, rules, and regulations may be unlawful 
and that the action taken is necessary and appropriate under the 
Act ;*? or, that the fares, rules, and regulations may be unjust or 
unreasonable and that the action taken is necessary and appropriate ;*” 
or, that the fares, rules, routings and other provisions may be unjust 
or unreasonable, unjustly discriminatory, unduly preferential, or unduly 


38[n the matter of increased fares proposed between points in Alaska and 
points in the United States, Order No. E-12485, dated May 9, 1958, Member Hector, 
dissenting, at 5-6. ; 

89 Textiles, Yarn—Points in Georgia to New England, Docket No. M-10977, 
order dated March 11, 1958. 

40 Wines—New York, N. Y. to Conn., N. J., N. Y., and Pa., Docket No. M- 
11078, order dated April 2, 1958. har : ’ 

Federal Maritime Board orders instituting investigation and suspension of filed 
rates are generally grounded on language comparable to the Textiles yarn case, 
note 39 supra. See e.g. U. S. Atiantic and Gulf-Puerto Rico Conference Increases In 
Rates, Docket No. 807, Supplemental Order served Sept. 6, 1957; and Proportional 
Commodity Rates on Cigarettes and Tobacco, Docket No. 867, order served 
Aug. 25, 1959. 

" be Es. Order No. E-2952, dated June 22, 1949, and Order No. E-2954, June 
, 1949. 

42 F.g., Order No. E-1186, dated February 6, 1948, and Order No. E-2174, 

November 10, 1948. 
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prejudicial, and that the action is necessary and appropriate, or in 
the public interest. 


General | & S Order of Commission Successfully Attacked in Federal Courts 


The general I & S order of the Commission currently is being suc- 
cessfully attacked in the federal district courts. Although a number of 
early decisions deferred to Commission discretion, and viewed the Com- 
mission’s suspension power as nearly unreviewable,* these more recent 
cases, even without any apparent investigation of the legislative 
history,** have concluded under section 15(7) of the Interstate Com- 
merce Act, and also under sections 8 and 10 of the Administrative Pro- 
cedure Act, 60 Stat. 242, 243, 5 U. S. C. 1007, 1009, that such orders 
are reviewable and require some further statement than ‘‘mere conclu- 
sions or ultimate findings recited in the language of the statute. Such 
findings are not enough in the absence of basic findings to support 
them.’’*7 Some discussion is required of ‘‘the factors leading the Com- 
mission intelligently and as a matter of deliberative judgment in good 
faith’’ to their conclusions.** 

Thus the Administrative Procedure Act, section 10(a),5 U.S. C. A., 
§ 1009(a) indicates ‘‘that not every exercise of an administrative func- 
tion is to be sanctioned merely because the necessary power exists; that 
there may be occasions when the exercise of a given power should be 
accompanied by a fair and informing statement of the reasons which 
quickened it into action.’’*® 

Professor Davis concludes from various Supreme Court pronounce- 
ments that the law is clear ‘‘that reasons must be stated, that the basis 
of the action must be clear, and that even ‘the theory underlying the 
agency’s action’ must be stated with clarity.’° The classic ruling in 
this respect was handed down in 1947, when the Supreme Court stated: 





43 F.g., Order No. E-3718, dated December 16, 1949; Order No. E-5899, Novem- 
ber 30, 1951; Order No. E-7246, March 24, 1953; Order No. E-8987, March 1, 1955 
(latter including “or otherwise unlawful.”) 

- ma” Order No. E-2996, dated July 7, 1949; and Order No. E-5784, November 

45 M. C. Kiser Co. et al. v. Central of Ga. Ry. Co. et al., 236 F. 573, 577-78 
or, See other cases cited in the Amarillo-Borger case, infra, note 48 at 416 
note 10. 

46 The I. C. C. brief at page 40 in the Seatrain case, note 47 infra, goes no 
further in this respect than to cite Senate Report 355 for the phrase “in its 
discretion.” This Report was referred to supra, at 6. 

47 Seatrain Lines, Inc. v. Interstate Commerce Commission, 168 F. Supp. 819, 
826 (D. C. S. D. N. Y., 1958). See also Ferguson-Steere Motor Co. v. United States, 
i26 F. Supp. 588, 591 (D. C. N. D. Tex., 1954). 

_ 48 Amarillo-Borger Express v. United States, 138 F. Supp. 411, 419 (D. C. N. D. 
Tex., 1956), probable jurisdiction noted on appeal to the Supreme Court (352 U. S. 
817) but judgment vacated and cause remanded for dismissal as moot (ibid., at 1028). 

49 Long Island Rail Road Co. v. United States, 140 F. Supp. 823, 829 (D. C. 
E. D.N. Y., 1956); see also Dixie Carriers v. United States, 143 F. Supp. 844, 852 
(D. C, S. D. Tex., 1956), judgment vacated and case remanded to be dismissed as 
moot in 355 U. S. 179, 78 S. Ct. 258 (1957). 

50 Davis, Administrative Law Treatise, § 16.12, at 483 (1958). 
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If the administrative action is to be tested by the basis upon which 


it purports to rest, that basis must be set forth with such clarity 
as to be understandable.®! 


The needs of judicial review alone may require remanding when suffi- 
cient explanation of agency action is lacking.*? 

Under section 8(b) of the Administrative Procedure Act, 60 Stat. 
242, 5 U.S. C. 1007, each agency decision must include ‘‘a statement of 
(1) findings and conclusions, as well as the reasons or basis therefor, 
upon all the material issues of fact, law, or discretion presented 
on the record.’’ ‘‘Reasons’’ and ‘‘basis’’ apparently are used in the 
alternative.** Professor Davis has concluded that, ‘‘[r]easons differ 
from findings in that reasons relate to law, policy, and discretion rather 
than to facts.’"** Reasons also seem to differ from conclusions in that 
the former would appear to call for explanation or justification premis- 
ing conclusions. 

It would appear, therefore, that there has been insufficient consid- 
eration given very relevant legislative history in the discussions to date 
of the scope of federal power to suspend proposed tariffs. It has been 
overlooked that both federal acts contain a balancing mechanism between 
the need for the suspension power and the often expressed fear of an 
arbitrary exercise of this power. This common element of these two acts, 
as we have attempted to show, is quite independent of the similar re- 
quirements of judicial review and the purposes of the Administrative 
Procedure Act. The legislative history offers a further basis for the 
current judicial reception given the standard phrases of the I & S order. 





51 Securities & Exchange Commission v. Chenery Corp., 332 U. S. 194, 197, 67 
S. Ct. 1575, 1577 (1947), cited also in Davis, op. cit. supra, note 50. 

52See also Secretary of Agriculture v. United States, 347 U. S. 645, 74 S. Ct. 
826 (1954), cited in Davis, op. cit. supra, note 50 at 479-80. 

53 See extract from the Committee reports on the APA in the Attorney General's 
Manual on the Administrative Procedure Act 86 (1947), especially the first para- 
graph there reprinted. 

542 Davis, op. cit. supra, note 50, at 476. 

















An Analysis of the Question of Reparation 
Involving Motor Carriers + 


By Wiuuiam J. MonHEm™ * 


On October 1, 1935, the Motor Carrier Act became part of the law 
of the land. This Act subjects to federal control most of the for-hire 
motor carriers in interstate commerce and invests in the Interstate Com- 
merce Commission the powers of regulation of this comparatively new 
industry. Many of the provisions of the Motor Carrier Act are the 
same or similar to those contained in the original Act to Regulate Com- 
merce; but this paper will attempt to show and analyze one of the chief 
points of difference, namely, the power to award reparation and to 
investigate the reasonableness of rates charged for past shipments. 

By virtue of the authority granted by sections 13 and 16 (1) of the 
Interstate Commerce Act, the Interstate Commerce Commission has 
received complaints, held hearings, and awarded reparation for damages 
caused by the assessment of unjust and unreasonable rates by rail and 
other carriers subject to Part I of the Act. A detailed study of the 
Motor Carrier Act, known as Part II of the Interstate Commerce Act, 
reveals no comparable provision concerning the authority to award repa- 
ration. As will be seen by the discussion following, this lack of specific 
authority has caused a more or less continual controversy between the 
shipping public and the motor common carriers. 

The earliest case to come before the Commission that brought up 
this problem was the W. A. Barrows Porcelain Enamel Company Vv. 
Cushman Motor Deliwery Company, et al., 11 M. C. C. 365, which was 
reported by Division 5 of the Commission on February 16, 1939. In 
this case the complainant alleged certain rates charged between April 1, 
1936, and June 8, 1937, to have been unduly prejudicial and unjustly 
discriminatory. Lawful rates for the future and an award of reparation 
were sought. The Commission reviewed the testimony and record of the 
ease and pointed out that the allegations contained in the complaint 
raised the question as to whether or not Congress granted power to the 
Commission under the Motor Carrier Act, 1935, to determine whether 
rates charged on past shipments were applicable and lawful and to 
award reparation if the rates were found to be unlawful. The Commis- 
sion stated that Part II of the Act contained no authority, either speci- 
fically or by necessary implication, to award reparation. The Commis- 





+An original paper submitted to meet the requirements of Examination 
Number 5 of the American Society of Traffic and Transportation, Inc., March, 
1959. Although this paper was accepted by the American Society of Traffic and 
Transportation in satisfaction of the requirements for the examination, the Society 
assumes no responsibility for the content of the paper or for its construction. 
[Paper was revised to incorporate Davidson and T. J. M. E. Supreme Court 
decisions]. 

* The author was admitted by examination to practice before the Interstate 
Commerce Commission in May of 1956, and is employed in the Traffic Department 
ot Scherer Freight Lines, Ottawa, Illinois. He is 28 years old and has been serving 
as president of the Ottawa Junior Chamber of Commerce. He is a member of the 
Association of I. C. C. Practitioners. 
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sion went on to cite the various parts of section 216 of the Interstate 
Commerce Act which requires motor carriers to establish and observe 
just and reasonable rates and which prohibits rates from being unduly 
prejudicial or unjustly discriminatory. It was shown that section 
217 (b) requires that the published tariffs must be observed, but the 
rates so published are lawful only in the event that they are reasonable 
and nondiscriminatory. The Act also gives to the Commission the power 
to prescribe just and reasonable rates for the future. To quote from 
the Commission: 


We consider as a necessary part of this power the authority to 
examine the entire rate situation under consideration and determine 
what rates were applicable and lawful on past shipments when that 
issue is raised. When issues as to the applicability and lawfulness 
of rates are presented in complaints, the parties are entitled to a 
determination of these issues although the rates in effect when the 
shipments moved may have been changed prior to our determination 
of the issues. Findings on the applicability and lawfulness of 
charges on past shipments, if they served no other purpose, would 
be valuable future guides to shippers and carriers. Although we 
are without power to award reparation under the Motor Carrier 
Act, 1935, we construe the provisions thereof as conferring power 
on us to make findings whether rates charged in the past were 
applicable and lawful. This conclusion is, we believe, supported by 
the reasoning of the United States Supreme Court in Texas and 
Pacific Railway Company v. Abilene Cotton Oil Company, 204 
U. S. 426.1 


Abilene Case 


In order for the reader to have a more complete understanding of 
the above quotation, it would be well at this time to explain that in the 
Abilene case, to which the Commission referred, the Supreme Court laid 
down the doctrine of primary jurisdiction. This ruling, in effect, stated 
that if there are questions of fact concerning the Interstate Commerce 
Act that are to be passed upon, the complainant cannot turn initially 
to the courts for help, but must first seek a determination from the Com- 
mission. The court used the reasoning that in the matter of rate reason- 
ableness, it was necessary for an expert body, such as the Commission, 
to rule on the justness of rates in order for a uniform standard of rates 
to be established in the country. If each federal court had primary 
jurisdiction and could rule on the reasonableness of rates, it would be 
virtually impossible for the Commission to enforce the statutory require- 
ment concerning uniformity and equality of rates.” 

Another early case in which the Commission was called upon to 
determine the applicability of charges on shipments transported pre- 
viously was Koppers Company v. Langer Transport Corp., 12 M. C. C. 
741-742, decided December 12, 1938. In this case the shipper had re- 


111 M. C. C. 365 at 367. 
2William J. Knorst, Transportation and Traffic Management, Volume IV 
(Chicago, 1955), p. 1579. 
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fused to pay charges for waiting time and extra handling, and the ear- 
rier had filed suit in court to collect these charges. This case was differ- 
ent than most in that both parties agreed to have the Commission decide 
the issues; and the carrier stated that if the Commission ruled that the 
considered charges were unlawful, he would dismiss the pending suit. 
It was also unusual in that the question of the Commission’s jurisdiction 
over past charges was not brought up until briefs were filed at the close 
of the hearing and after both sides had rested their cases. The examiner 
concluded that following the past precedent of the Abilene case and by 
considering the provisions of sections 216 and 217 of the Act, the Com- 
mission had jurisdiction to determine the applicability of established 
charges. Because of the agreement of the two parties and the manner 
in which handled, no real challenge to the Commission’s power was made 
in this case. 

On January 26, 1940, Division 5 of the Commission rendered its 
decision in Dixie Mercerizing Company v. ET & WNC Motor Transpor- 
tation Company et al, 21 M. C. C. 493. Again the Commission had been 
asked to determine what would have been a just and reasonable rate for 
application on certain past shipments. The defendant contended that 
the I.C.C. was without authority to make findings as to the lawfulness 
of rates charged on past shipments. The committee cited its decision 
in the Barrows Porcelain Enamel case and proceeded with the considera- 
tion of the issues. Apparently the complainant was not satisfied with 
the adverse final decision because the case was reopened for further 
hearing and was reported again as 41 M. C. C. 355, decided by Division 3, 
October 10, 1942. At that time the earlier decisions, (1) that the 
1.C.C. has jurisdiction to make an administrative determination of the 
reasonableness of past rates and (2) that the rate charged was reason- 
able were affirmed. Once again the Commission substantiated its judg- 
ment by referring to the reasoning in the Barrows Porcelain Enamel 
ease and the Abilene Cotton Ow case. The defendants protested 
vigorously that the assumption of this authority was based on a mis- 
conception of the decision of the United States Supreme Court in the 
Abilene case because it dealt with Part I of the Act. The Commission 
then went on to point out that the Supreme Court’s decision in the 
Abilene case had been further affirmed by the court in at least three 
other important cases and that the principles of those decisions held 
good whether the Commission is authorized to award reparation or not. 

In the intervening years between the first report in the Dizie 
Mercerizing case referred to above, and the final report after reopening, 
a series of cases came before the Commission, all raising the question of 
reparation and authority to rule on past rates. Included among these 
eases were Hill-Clarke Machinery Company v. Webber Cartage Line, 
Inc., 26 M. C. C. 146, decided on September 20, 1940; Patten Blinn 
Lumber Company v. Southern Arizona Freight Lines, Ltd., 31 M. C. C. 
716, January 9, 1942; Kingan and Company v. Olson Transportation 
Company et al., 32 M. C. C. 11, January 29, 1942; Hausman Steel Com- 
pany v. Seaboard Freight Lines, Inc. et al., 32 M. C. C. 33, 39, January 
29, 1942; Mrs. Michael F. Donahue v. National Delivery Association, 
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Inc., 34 M. C. C. 203, June 29, 1942; and the May Department Stores 
Company, Famous Barr Division v. Service Lines, Inc., 34 M. C. C. 773, 
August 25, 1942. 

In each of these cases the complainant or defendant raised the 
questions of reparation and investigation of past rates. The Commis- 
sion adhered to its policy of declaring it could not award reparation 
but could determine the reasonableness of past rates. A discordant note 
was apparent, though, in the Patten Blinn Lumber case where Com- 
missioner Splawn expressed a dissenting opinion by saying that the fact 
that Part I of the Act was so explicit concerning the shipper’s rights 
regarding the filing of complaints seeking damages, indicated to him 
that Congress did not intend to give the Commission similar authority 
with respect to motor carriers. He further stated: 


When the report finds that we have no authority to award repara- 
tion, it does not tell the whole story. We have no authority to 
consider complaints seeking damages, and this complaint should be 
dismissed for lack of jurisdiction. I do not question our authority 
to determine the applicability of rates in the past as incidental to 
our administrative duties under the act. My objection goes to lack 
of statutory authority, by which shippers may complain here and 
seek damages.® 


Thus it can be seen that the complainant’s and carrier’s lawyers 
were not the only ones that found confusing the lack of reparation 
authority in Part II of the Act. In fact, a study of the Commission 
reports shows that before a full investigation of the matter was under- 
taken, two additional complaints contained a prayer for reparation. 
Those cases were Southern Spring Bed Company v. Bassett Furniture 
Trucking Company, Inc., 42 M. C. C. 99, decided March 31, 1943, and 
Montgomery Ward and Company, 42 M. C. C. 213, decided May 10, 
1943, and, of course, the Commission held steadfast to its previous rulings. 


Bell Potato Chip Case 


In what was to become the leading precedent case, the entire Com- 
mission rendered a decision on April 4, 1944, in Bell Potato Chip Com- 
pany v. Aberdeen Truck Lines, et al., 43 M. C. C. 340. The Commission 
decided that this proceeding offered an appropriate medium for a 
thorough re-examination of the matter of having power to determine 
reasonableness, applicability, and lawfulness of past rates with a view 
to establishing a consistent precedent for future guidance of complain- 
ing shippers. 

After reviewing its prior decisions, the Commission reaffirmed its 
position that it has power to pass upon the lawfulness of rates on past 
shipments under Part II of the Act and based its conclusion not only 
on the general powers expressly conferred in section 216 (b), (d), and 
(e) and section 204 (a), (b), (c), and (d), and others, but also on those 
powers which, upon consideration of the Act as a whole, may reasonably 


331 M. C. C. 716 at 718. 
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be deemed to be implicit in the statute. The Commission also felt that 
considerable weight should be given to the powers conferred by section 
204 (ce), particularly concerning the lawfulness of charges on past ship- 
ments. Section 204 (c) reads (in part) : 


Upon complaint in writing to the Commission by any person . 

or upon its own initiative . . . the Commission may investigate 
whether any motor carrier . . . has failed to comply with any pro- 
vision of this part. . . . If the Commission, after notice and hearing, 
finds .. . that the motor carrier . . . has failed to comply with any 
such provision or requirement, the Commission shall issue an ap- 
propriate order to compel the carrier . . . to comply therewith.‘ 


In discussing the matter further, the Commission pointed out that 
the duties and obligations of common carriers by railroad and by motor 
vehicle with respect to rates and charges have been placed by Congress 
on the same footing. By this the Commission meant that both types of 
carriers have the right to initially establish rates and both carriers and 
shippers must observe the published tariffs and treat the rates as lawful 
until declared unlawful by the Commission. In addition, charges for 
both forms of transportation must be just and reasonable, and every 
unjust and unreasonable charge is prohibited and declared to be unlaw- 
ful. The Commission then declared: 


To hold that a motor carrier which has violated any of these pre- 
scribed duties is immune to civil liability to one injured thereby 
while rail and water carriers similarly offending must respond in 
damages would be not only at variance with the fundamental rule 
of ‘‘ubi jus, ibi remedium’’ but would also disregard the provisions 
of sections 216 (j), 217 (b), and 22, which preserve all common- 
law and statutory remedies. The statute, by declaring unlawful 
and prohibiting unreasonable and discriminatory rates, has super- 
seded the common-law right, but has not abrogated remedies here- 
tofore recognized.5 


The question then arose as to how a shipper who has been injured by the 
assessment of an unlawful motor carrier rate is to obtain redress against 
an unwilling carrier. The answer as given by the Commission is in the 
courts. The fact that the courts must enter into the proceedings then 
brought up the point concerning the many different court jurisdictions 
and here the Commission relied upon the reasoning of the Abilene case: 


If uniformity and equality of motor carrier rates are to be main- 
tained, whether there be involved the lawfulness of past or of pres- 
ent rates, the same necessity exists for having the matter settled by 
a single tribunal.® 





4 The Interstate Commerce Act (Washington, 1951), pp. 122-123. 
543 M. C. C. 341, 342. 
6 [bid. 
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It was pointed out that the fundamental principle upon which the 
Abilene case was decided was the ‘‘inextricable confusion’’ that would 
arise if separate courts and juries passed upon the reasonableness of past 
rates without prior administrative determination. 

In further strengthening its position, the Commission held that it 
could see no reason for the holding that the mere omission in Part IT of 
reparation provisions comparable to those of Part I leaves to each court 
the exclusive duty of determining the unlawfulness of past motor carrier 
rates. It pointed out that the basic authority under Part I to make 
findings of past unlawfulness is in those provisions which make it the 
duty of the carrier to maintain reasonable and nondiscriminatory rates. 
Since similar provisions are found in Part II, it follows that the Com- 
mission has the same power even though the procedural authority has 
been withheld. 

Thus, the Commission was satisfied that the principle of the Abilene 
ease had been translated into legislative grant under Part II and that 
damages for the exaction of an unreasonable rate were not recoverable 
without a determination by the I.C.C. of the reasonable rate. In fact, 
a general formula (not a precise rule) was laid down whereby pro- 
ceedings involving past unreasonableness, unjust discrimination, or 
undue prejudice under Part II should not be brought before the Com- 
mission prior to the institution of a suit in court in which damages are 
sought based upon the unlawfulness alleged in the complaint. The suit 
would then be held in abeyance until the administrative questions are 
determined by the Commission. 

It should be noted that the above procedures do not apply where 
the issue is applicability of rates rather than reasonableness. In cases 
where the Commission finds the rates charged by a carrier to have been 
inapplicable, it at once becomes the duty of the carrier to refund any 
overcharges and of the shipper to pay any undercharges without an 
order or any other action on the part of the Commission and without 
resorting to a court. Appropriate penalties are provided in section 222 
of the Act for failure to observe the published tariffs. 

After this exhaustive treatment by the entire Commission, it would 
seem that the question had been solved once and for all. Such was not 
the case. Many cases had been under consideration at about the same 
time that the Bell Potato Chip case was being resolved. Included in 
these cases, wherein the Commission cited its decision in the Bell case, 
were F. B. Hill, Jr. v. Pennsylvania Truck Lines, Inc., 43 M. C. C. 319, 
May 9, 1944; Line Material Company v. W. H. Hinchcliff, Jr., Doing 
Business as Hinchcliff Motor Service, et al, 43 M. C. C. 324, April 14, 
1944; Schaeffer, Inc. v. C. A. Conklin Truck Line, Inc., 43 M. C. C. 334, 
May 9, 1944; Armour and Company v. William E. Bell, Doing Business 
as Midway Transit Company, 44 M. C. C. 34, 35, September 22, 1944; 
and Victory Granite Company v. Central Truck Lines, Inc., et al, 44 
M. C. C. 320, 321, January 25, 1945. 
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Roadway Express Case 


The reparation question apparently remained dormant for a time 
because it was not until the Southwestern Metals Company v. Roadway 
Express, Inc., 47 M. C. C. 398, decided September 4, 1947, that the 
Commission’s power was challenged again. In this case the rates 
charged on past shipments were alleged to be unreasonable, and the 
Commission was asked to determine the applicable and reasonable rates 
and to award reparation. Defendants, among other things, moved for 
the dismissal of the complaint on the grounds that the Commission may 
not award reparation. The defendant conceded that the Bell Potato 
Chip case was controlling in that the Commission has authority to make 
an inquiry into the reasonableness of past rates and did not challenge 
that authority as an incident to prescribing rates for the future. The 
defendant contended that insofar as a finding concerning past reason- 
ableness may purport to be a foundation for the recovery of damages, 
it is a ‘‘vain and useless act.’’ Roadway Express further claimed that 
neither the courts nor the Commission could permit or require a motor 
carrier to depart from the terms of its published tariffs on file with the 
Commission. The defendant argued, in essence, that a finding of past 
unreasonableness is tantamount to requiring a retroactive departure 
from established tariff provisions and that under Part II of the Act, 
the Commission can prescribe rates for the future only. The Commis- 
sion said, in effect, that it overruled the defendant’s motion because 
essentially the same argument was taken into consideration in the Bell 
case and that Roadway’s representatives were merely using a new ap- 
proach to the same subject. The Commission stated that it had been 
shown in the Bell case that a finding by the Commission that motor 
carrier rates in the past were unreasonable was not self-executing and 
unless the carriers involved were willing to be bound by the Commis- 
sion’s decision, it would be up to a determination by an appropriate 
court. 

An interesting sidelight to the reparation question can be illustrated 
by the United States Rubber Company v. Associated Transport, Inc., 
48 M. C. C. 6, ease decided February 16, 1948. Here the claimant 
sought a determination of applicable and reasonable rates on past ship- 
ments and asked for authorization for the defendant to waive the col- 
lection of outstanding undercharges on past shipments. The defendant 
agreed with the complainant that the charges represented by the balance 
due bills were unjust and unreasonable but contended that they were 
the correct applicable charges under the published tariffs. The defendant 
was willing to waive the collection of the undercharges with the Com- 
mission’s approval. The Commission asserted that although Part II 
does not give the power to award reparation nor does it specifically 
authorize the waiver of the collection of undercharges, the Bell case 
showed how the Commission has the power to make an administrative 
determination of the lawfulness of past rates; but, of course, the carriers 
are not compelled to accept those administrative findings. In this case, 
however, Associated Transport was willing to settle the charges on past 
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shipments on the basis of the rates the Commission found to be reason- 
able. The Commission could see no good reason why such action by the 
carrier would be unlawful. It was shown that section 217 (b) of Part II 
makes it unlawful for carriers to charge, demand, or receive a greater, 
lesser, or different amount for transportation than those charges speci- 
fied in the tariffs in effect at the time of movement. On the other hand, 
section 216 (b) and (d) makes it equally unlawful for motor carriers 
to charge unreasonable rates. The Commission concluded that a reason- 
able interpretation of these provisions of the Act does not require a 
defendant to continue its efforts to collect from a complainant charges 
on past shipments in excess of those found to be reasonable. 


Davidson and T. I. M. E. Cases 


Other than the Roadway Express case referred to above, an exami- 
nation of the Commission decisions reveals no other major challenges to 
the Bell Potato Chip doctrine until a series of cases reported under a 
consolidated docket in the United States of America v. Davidson Trans- 
fer and Storage Company, et al, 302 I.C.C. 87, decided by the entire 
Commission on October 14, 1957. 

In this ease the defendants and interveners moved for dismissal 
of the complaints on the ground that the Commission did not have 
jurisdiction to determine the justness and reasonableness of motor 
common carrier rates on past shipments. They based their arguments 
on a decision of the Supreme Court in Montana-Dakota Utilities Com- 
pany Vv. Northwestern Public Service Company, 341 U. 8. 247. Although 
that case dealt with provisions under the Federal Power Act, it was 
shown that reasonableness requirements and lack of reparation power 
were similar under both the Power Act and Part II of the Interstate 
Commerce Act. The issues in the Montana case were complicated by 
the allegations of fraud due to both companies being under the same 
management through interlocking directorates. However, the Supreme 
Court held that since the Federal Power Act does not authorize the 
F.P.C.* to award reparation for past unreasonable rates, the case could 
not properly be referred to the F. P. C. for determination of the reason- 
ableness of the rates in question. The Court further stated that the 
complainant could claim no rate as the legal rate other than the one 
filed with the Commission, whether that rate was fixed or merely 
accepted by the Commission, and ‘‘not even a court can authorize 
commerce in the commodity on other terms.’** As further explanation 
of this ruling the court said: 


We hold that the right to a reasonable rate is the right to the 
rate which the Commission files or fixes, and that, except for 
review of the Commission’s orders, the courts can assume no right 
to a different one on the ground that, in its opinion, it is the only 
or the more reasonable one.® 


7 Abbreviation for Federal Power Commission. 
8 341 U. S. 247 at 251. 
9 Jbid., pp. 251-252. 
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Although four justices expressed a dissenting opinion, they seemed 
to base their disagreement with the majority on other features peculiar 
to this case. In the dissenting opinion the following was stated: 


Despite the unqualified statutory declaration that unreasonable 
rates are unlawful, we think it clear that Congress did not intend 
either court or Commission to have the power to award reparations 
on the ground that a properly filed rate or charge has in fact been 
unreasonably high or low. If that were all the complaint before 
us showed, we would agree that recovery of damages in a civil 
action would not be an appropriate remedy ,and that the complaint 
should have been dismissed.’° 


After reviewing many of the features illustrated above, the I.C.C. 
in the Davidson case stated : 


We do not interpret the Montana-Dakota case as holding that 
where a cause of action, to which the issue of reasonableness is 
subsidiary, is maintainable in the court in which it is brought, 
the reasonableness issue may not be determined by the proper 
administrative body. It should be noted that it is not our pro- 
vinee to pass on the ultimate questions of whether complainants 
or defendants in the present proceeding would prevail in the 
pending court action.” 


The Commission then discussed thoroughly its prior deliberations 
on this same question and concluded that the principles of the Bell 
Potato Chip case were still controlling and that it could determine 
the reasonableness of rates charged in aid of the court actions pre- 
viously filed. 

As might be expected from past actions, the ‘‘final’’ decision of 
the Commission in the Davidson case has been anything but ‘‘final.’’ 
In case No. 32191, Capitol Steel and Iron Company v. Watson Bros. 
Transportation Company, Inc., decided March 14, 1958, the I.C.C. 
heard a complaint alleging rates charged on four truckload shipments 
were unjust and unreasonable. The defendants filed a motion for 
dismissal on the grounds the issue was moot and the Commission had 
no authority to award reparation or to make a finding of past un- 
reasonableness. The rate disparity named in the complaint had been 
corrected and so the lawfulness of the rate for the future was not 
in issue. Because no court suit had been filed by the complainant, the 
Commission dismissed the complaint although it reiterated that it 
had the power to make an administrative determination of the lawfulness 
of charges on past motor carrier shipments.'* However, after certifica- 
tion that a suit had been filed in an appropriate court, the case was 


10 [bid., p. 258. 

11 302 |. C. C. 87 at 90, 91. y 

12“In the Absence of Court Ruling, I. C. C. Dismisses Complaint Involving 
Past Motor Rates,” Traffic World No. 14, Volume 101 (April 5, 1958), p. 74. 
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reopened, and the examiner went on to determine that the rates 
eharged were unjust and unreasonable.” 

The decision in the Davidson case apparently unleashed a barrage 
of decisions determining the justness and reasonableness of motor 
carrier rates charged on past shipments. A number of these, however, 
found the hearing examiner once again rejecting the contentions of 
the defendants involved that the Commission lacked authority to de- 
termine the reasonableness of past motor carrier charges.'* 

The preceding discussion has traced the history of motor carrier 
reparation over the past twenty-four years, and it has been seen that 
even after decisions by the entire Commission, the seeds of doubt still 
existed. A culmination of all this past activity was reached on May 
18, 1959, when the Supreme Court, by a five to four decision, ruled 
that a shipper cannot challenge in the courts the reasonableness of 
past motor carrier rates and has no right to recover transportation 
charges from motor carriers based on unreasonableness. This opinion 
of the court was expressed in Davidson Transfer and Storage Company 
v. United States of America, No. 96, which was an appeal of the 
Davidson case as determined by the I. C. C., and in T. J. M. E., Inc. 
v. Umited States of America, No. 68.* Involved in both of these cases 
was the Federal Government’s General Accounting Office’s practice 
of demanding refunds based on alleged unreasonableness of past 
rates, but the Supreme Court’s decision resolved the reparation ques- 
tion for all shippers and carriers. The court considered and reviewed 
the previous cases involving this subject but concluded that the 
omission of reparation provisions in the Motor Carrier Act meant that 
Congress did not intend for shippers to receive reparation either 
directly or by the circuitous route set down in the Bell case. 

Because of this Supreme Court action the Commission will no 
longer be harassed by having to rule on the question of reparation, 
and the shippers and carriers are now assured that the payment and 
collection of the published tariff rates represents the final settlement 
of freight charges without any questions of unreasonableness entering 
into the picture. Thus, unless Congress decides to incorporate specific 
reparation authority in Part II of the Act, the reparation question for 
motor carriers is dead. 


* Editor’s Note: 359 U. S. 464, May 18, 1959. 

13 “Examiner Proposes Ruling in Rate Case Following Institution of Court 
Suit,” Traffic World No. 16, Volume 102 (October 18, 1958), eB. 

14 Fritz R. Kahn, ed., “Motor ! eeeaaell I. C. C. Practitioners’ Journal 
Volume XXV (February, 1958), p. 542 


15 Bulletin No. 309, Government Traffic Section of the American Trucking 
Associations, Inc., May 22, 1959. 

















News of Interest to Practitioners 
Congressional Activities 
Senate Subcommittee on Administrative Practice and Procedure 


The Senate Subcommittee on Administrative Practice and Pro- 
cedure of the Committee on the Judiciary resumed hearings on 
November 19, initially begun July 21 through July 23, 1959, on 8. 
2374 and Title I of S. 600, The Administrative Practice Act. 

Senator John A. Carroll, Democrat, of Colorado, is chairman of 
the subcommittee. Other members are Senator Philip A. Hart, Demo- 
erat, of Michigan, and Senator Everett McKinley Dirksen, Republican, 
of Illinois. The two-day hearings were a continuation of the considera- 
tion by the committee on the proposed legislation, S. 2374, to provide 
for standard of conduct in agency proceedings; and Title I, of S. 600, 
to provide for an Office of Administrative Procedure. 

Both these bills are sponsored by the American Bar Association 
and some eight or ten bar spokesmen appeared in favor of the proposed 
legislation at the initial hearings held by the subcommittee in July. 

Appearing as witnesses at the November 19 and 20 hearings, at 
the request of Senator Carroll, were: 

Chairman John C. Doerfer, Federal Communications Commission ; 
Charles W. Bucy, Assistant General Counsel for Marketing and Regula- 
tory Laws, Department of Agriculture; Chairman Edward N. Gadsby, 
Securities and Exchange Commission; and George W. Abbott, Solicitor, 
for the Department of the Interior, all of whom appeared on November 
19. On the following day, November 20, the witnesses were: 

Chairman James R. Durfee, Civil Aeronautics Board; Chairman 
Jerome K. Kuykendall, Federal Power Commission; Chairman Earl W. 
Kintner, Federal Trade Commission; and Chairman Kenneth H., 
Tuggle, of the Interstate Commerce Commission. 

Their statements embodied comments on the proposed legislation 
as requested by Senator Carroll. In the absence of Mr. Carroll, Senator 
Hart conducted the hearings. 


Interstate Commerce Commission 
The Commissioners Speak .. . 


Following excerpts have been selected as of interest to practitioners 
from talks given recently by Members of the Interstate Commerce 
Commission : 


“Traffic Work . . . A Continuing Educational Process’ 
Chairman Kenneth H. Tuggle gave a talk before members of the 
Women’s Traffic Club of New York, Inc., at New York, on November 


10, 1959. In discussing ‘‘Dynamic Transportation for the Nation,’’ 
he said: 


* * * In our dynamic economy, responsible traffic work in- 
volves a continuing educational process. Learning, of course, is 
one of the most exciting pursuits in which people engage. Meet- 
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ings of this kind, I have found, are motivated with a spirit of 
examination and inquiry for new ideas and fresh points of view. 
Now, more than ever before, traffic work promises an exciting and 
rewarding career. 


By its very nature, transportation, directly or indirectly, 
touches the lives and firesides of the people more than any other 
branch of industry. In our business system the people decide 
whether and how cities and communities shall be built. They 
also determine what goods and services they want. Business and 
economics promptly seek to fill those wants. The ladies, I submit, 
have a strong voice in the millions of individual decisions which 
in the final analysis shape our domestic economy. 


It is not a mere exercise in semantics to say that there is a 
direct and inescapable interdependence between production and 
transportation. For obvious reasons neither one can be financially 
well when the other is ill. Because of this interdependence re- 
sponsible traffic people must have a panoramic and reliable picture 
of the economy as a whole. 


Experience is a valuable asset for practical traffic people, as 
it is in any other specialized work. But experience alone does 
not meet the full requirements. In this connection, I am reminded 
of the statement accredited to Frederick the Great concerning 
officers who relied only on their practical experience, and who 
neglected to study. He is supposed to have said that he had in 
his Army two mules who had been through 40 campaigns, but 
they were still mules. 


In this jet-and-rocket age there are new things under the 
sun, especially in the field of transportation. But in the mad rush 
for satellites, moon rockets, and space vehicles, we must not over- 
look the need for adequate and efficient transport facilities here 
on the good earth, which I suspect will be our main operating 
base for many generations to come. 


Let me remind you that transportation people are not obscure 
witnesses to important and exciting history in the making here 
on earth and in the limitless sky. They are, in fact, playing a 
major role, for it must be remembered that America’s strength 
now, as in the past, rests squarely upon a sound and ever expand- 
ing national economy including especially adequate, efficient, and 
economic transportation. 


The production and transportation industries, of course, must 
provide the tools and all the other gear for our scientists and 
technicians. I think it would be most interesting to know just 
how much surface transportation is required in transporting the 
essential goods and materials, from raw products to the finished 


article, for the launching of a single satellite or one moon probe. 
** * 
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“A Successful and Amazing Growth” 
Chairman Tuggle, in a talk on ‘‘A Growing Administrative Prob- 


lem’’ to the Board of Directors of the American Trucking Association, 
Ine., meeting in Los Angeles October 22, 1959, stated in part: 


* * * The healthy state of your industry is not only reflected 
in your increased cash flow but also, it appears that your business 
is growing at an ever-increasing rate. At first blush it would 
seem that after 25 years of accelerated expansion the trucking 
industry would slow down. Such, however, does not appear to be 
the case. Rather, the first year of your second quarter century of 
existence has resulted in more growth, and apparently there is no 
end in sight. 


For example, during the fiscal year ended June 30, 1959, 
there was a marked increase in the number of applications by 
for-hire carriers seeking permanent authority. This increase was 
apart from applications by carriers seeking authority to, from, 
and within Alaska, and from the nearly 1,000 applications filed 
under the 1958 Act by carriers transporting once-exempt commo- 
dities. 

During this period 3,893 applications for common carrier 
certificates, contract carrier permits, and broker licenses, were 
filed. This was an increase of 400 applications over the preceding 
year and figures for the first three months of the current fiscal 
year alone show an increase of 235 filings over a comparable period 
last year. It is clear, therefore, that for-hire motor carriage is 
continuing to enlarge its capacity to meet the challenge of our 
explosive economy as it has in the past despite the increasing 
volume of traffic by private carriage. 


To us at the Commission this continued growth establishes 
as fact the thesis that Government regulation, rather than stifling 
competitive development, has encouraged and fostered a public 
transportation system built on a broad base of service to every 
user in our economy. No other country in the world offers its 
manufacturers and distributors a more comprehensive and efficient 
transportation service than the United States, and in my opinion, 
the Communist countries, particularly Russia, would have to em- 
bark upon a 100-year plan devoted exclusively to transportation 
to accomplish what we in this country have achieved in 25 years 
through competitive evolution. 


While unquestionably the increased rate of expansion in your 
industry is laudatory and, in my opinion, sound, it does pose 
certain problems which the Commission must face in handling the 
increased workload caused by your success. To paraphrase a 
recent visitor in this beautiful city, you have literally ‘‘buried’’ 
us in application cases. * * * 
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“In America There Is Place for All” 
At a meeting of the Contract Carriers’ Conference of ATA, in 


Los Angeles, on October 19, 1959, Chairman Tuggle spoke on ‘‘A 
Survey of Contract Carriage.’’ He pointed out that: 





* * * Britain has no parallel to our regulated motor contract 
earrier. Neither does our good neighbor to the north, Canada. 
Nor do they have other transportation regulations similar to ours 
—at least there is not much similarity. While the countries agree 
that economic regulation is necessary, we are far apart in details 
as to the method of economic regulation best suited to bring about 
the desired balance. For example, in Britain economic regula- 
tion is on a per vehicle basis. The method used is to limit the 
number of road vehicles operating for hire by requiring proof 
of need before a vehicle can be licensed. 

Even private carriers are subjected to governmental approval 
on a per vehicle basis. However, there a vehicle once licensed, 
may be used over any routes, between any points, handling any 
commodities within the physical capabilities of the vehicle and 
within road limitations. In contrast to Britain’s ‘‘per vehicle’’ 
regulation, we have taken great pains in this country not to pre- 
vent a carrier from adding to or reducing the number of vehicles 
in its fleet. 

An interesting side note to this comparison is that the British 
look upon our system as ‘‘much tighter and more rigid’’ than 
theirs. They recognize ours as a land of free enterprise par 
excellence, yet insist that our system of rate regulation, plus terri- 
torial and commodity limitations, produces a less competitive 
pattern than that which prevails in their country. 

To each his own. But the answer can only be found in re- 
sults and it is clear that our transportation system stands second 
to none in the world. There can be no better testimonial than 
the growth and accomplishments of our Nation’s transport facili- 
ties in the past twenty years. Certainly there has been no dearth 
of competition in transportation in recent years in this country. 
On the contrary it has constantly been vigorous and it is clear 
that our rules of fair play serve to give life and health to compe- 
tition, and prolong it, rather than to stifle or cripple competitive 
effort. 

In making a brief survey of contract carriage we should re- 
member that although often varying in form and formerly termed 
private carriage at common law, it is the world’s oldest form of 
transportation for hire. Ever since man first fashioned a crude 
wheel, an axle, a tongue and a box, and put them together to 
form a cart or a wagon, probably even before then, there has been 
a transport service under a special and private contract between 
the owner of the goods transported and the provider of the trans- 
port service. This is the world’s oldest, most continuous, and 
simplest form of transport service. 
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There have always been many segments of our economy which 
could not adequately be reached by common carriers and naturally 
these voids have consistently been filled by contract carriers. 
There has been no change in our way of transport to alter this 
picture. Nor will there be such a change in the future. In fact 
we are in the midst of a growing era of specialization and I make 
the prediction that contract carriers will grow with it. Their 
share of the Nation’s total traffic may even be larger in the years 
to come as the demand for tailored and dedicated services increases. 
You have your field of service—the common carriers have theirs. 
Theirs may be looked upon as broader and deeper but yours is more 
intensive and frequently more desirable from some standpoints. 
In America there is a place for all. * * * 


“Criticism . . . of Administrative Agencies”’ 


Commissioner Rupert L. Murphy spoke before the Central Western 


Shippers’ Advisory Board, in Denver, Colorado, on November 11, 1959. 
During his talk, ‘‘ Critique on the Administrative Process,’’ he said : 


* * * Now let us pursue the parallel which I previously men- 
tioned between the criticism of the boards and of administrative 
agencies. It is with the latter that I am now primarily concerned, 
of course, as a member of the Interstate Commerce Commission. 

Unfortunately, it is true that too many people, both inside and 
outside of government, are not completely familiar with the func- 
tions and organization of the Interstate Commerce Commission 
and other agencies. This deficiency goes to the heart of the 
challenge which faces the administrative process. The gauntlet 
was thrown down at an early date in the controversy which first 
arose when Congress contemplated establishing a Commission to 
deal with the deteriorating railroad situation in 1887. The first 
arguments were fundamental. There were those who charged 
that the establishment of such a Commission would be unconsti- 
tutional. The basis for such an opinion was readily found in the 
belief of many lawyers that government could be compartmental- 
ized very nicely into three branches of government named in the 
Constitution; that is, the Legislative, Executive, and Judicial. 
Their rationale overlooked the fact that the administrative process, 
as noted by the Attorney General’s Committee in 1941, is as old 
as government itself and that, starting with the first Congress, 
provision had been made for the handling of veterans affairs and 
eustoms by bodies essentially administrative in nature. When 
these opponents found themselves defeated on fundamental 
grounds, they switched their tactics and, although constantly 
renewing their attacks upon administrative agencies, they more 
and more took the form of efforts to whittle away parts of the 
jurisdiction assigned the various agencies. From the point of 
view of these critics, even today, it would be preferable to allocate 
the functions thus severed from regulatory commissions to execu- 
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tive or judicial-type bodies. Those who took this line of reasoning, 
a score of years ago, were quick to note that the agencies over 
an extended period of years had grown up in a hodgepodge 
arrangement which defied practical coordination of function 
and policy making. Such scholars as Cushman would have found 
the solution by incorporating all administrative bodies under 
either the Chief Executive or by assigning their duties to courts. 
By 1937, the burgeoning alphabetical agencies had awakened 
pungent criticism in many quarters and they were described by 
the President’s Committee on Administrative Management as a 
‘*headless fourth branch’’ of the government. This was not an 
example of very good scholarship but it did constitute a satisfac- 
tory basis for adverse publicity and prompted a general outery for 
reforms designed to rearrange the structure of the government. 
Lawyers, whose orientation was closely related to the common law 
and whose experience in practice before administrative agencies 
must have been regarded by them as totally frustrating, seized 
upon the arguments thus advanced and, with new vigor, urged 
that the agencies be deprived of those powers delegated by Con- 
gress which euphemistically have been described as quasi-judicial 
and quasi-legislative. Like the ostrich which hides its head in the 
sand, common law lawyers have preferred to stick to their precon- 
ceived theories of the constitutional structure of the Federal 
Government no matter how widely theory may have diverged from, 
and become incompatible with, practice. The truth of the matter 
is, that their theories were outdated if not completely erroneous 
ab initio. Perhaps no better statement of the fallacy of such 
reasoning is extant than the remarks of the late Mr. Justice 
Robert Jackson in a separate expression poking fun at the legalis- 
tie critics of the administrative process and averring that, admin- 
istrative bodies ‘‘have become a veritable fourth branch of the 
government which has deranged our three branch legal theories 
much as the concept of a fourth dimension unsettles our three 
dimensional thinking. Courts have differed in assigning a place 
to the seemingly necessary bodies in our constitutional system. 
Administrative agencies have been called quasi-legislative, quasi- 
executive and quasi-judicial, as the occasion required, in order 
to validate their functions within the separation of powers scheme 
of the Constitution. The mere retreat to the qualifying ‘quasi’ is 
implicit with confession that all recognized classifications have 
broken down and ‘quasi’ is a smooth cover which we draw over our 
confusion as we might use a counterpane to conceal a disordered 
bed.’’ The better view, therefore, would seem to be one held by 
Professor James M. Landis, that theories attempting to compart- 
mentalize the powers of government are not adequate but instead 
the powers of government should be viewed functionally. Thus, 
it is possible to mention that the Constitution assigns the executive 
some specific legislative and judicial powers, the legislative some 
executive and judicial powers, and the judiciary some executive 
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and legislative powers. Our system of government is adequate to 
meet the needs of the people without endangering constitutional 
provisions for check and balance so long as the whole power of 
one branch is not delegated to another. This lays a much more 
adequate basis for the approval of administrative bodies within 
the framework of the Constitution inasmuch as, of necessity, they 
too must, from time to time, exercise all the various powers which 
a sovereign requires, including those demonstrably legislative, 
executive, and judicial in nature. * * * 

Today, administrative action has assumed a preeminent place 
in our governmental and legal systems. Mr. Justice Jackson 
noted in 1952 that ‘‘the rise of administrative bodies probably 
has been the most significant legal trend of the last century and 
perhaps more values today are affected by their decisions than 
by those of all the courts, review of administrative decisions 
apart.’’ The average citizen is unquestionably more directly and 
more frequently affected by the administrative process than by 
the judicial and, therefore, the fact that the quantity of adjudica- 
tion in Federal agencies is many times the quantity of adjudica- 
tion in Federal courts is not in the least surprising. 

Mr. Justice Frankfurter recently analyzed the cases coming 
before two terms of the Supreme Court and found that the largest 
category of the court’s work, at least one-third of the total cases 
decided on the merits, was those involving a review of administra- 
tive action, with constitutional cases running second with less than 
one-fourth of the cases coming before the courts. * * * 


“The Institutional Decision” 


‘*Administrative Procedure before the Interstate Commerce Com- 
mission’’ was discussed by Commissioner Murphy in his talk to members 
of the Delta Nu Alpha Chapter at St. Louis, Missouri, November 16, 
1959. In his remarks, he said: 


* * * Through the procedure I have just described the Com- 
mission is enabled to arrive at what it believes to be a fair and im- 
partial determination from which has been removed all possibility 
of personal bias or prejudice. This is the so-called institutional 
decision which has received considerable criticism in some quarters 
because of the inability of practitioners to hold individual ex- 
aminers accountable and because the use of numerous review 
examiners is said to build a highly impersonal decision. Imper- 
sional it may be, but this, in my opinion, is an asset rather than 
a liability, for certainly there is no reason to question that the 
responsibility for such decisions rests squarely on the shoulders 
of the Commissioners, themselves. In the Commissioners, acting 
en banc, resides the ultimate discretionary power to conclusively 
determine the administrative proceedings formally presented to 
the agency. The institutional type decision merely permits them 
to carry out their duties without succumbing to the pressure 
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generated by an extremely heavy workload or being incapacitated 
by a maze of administrative detail. In the words of the Attorney 
General’s Committee: 


The heads of the agency cannot, through press of duties, sit to hear all 
the cases which must be decided. Their function is to supervise and 
direct and to hear protests of alleged error. If the initial decision— 
which may dispose of the case or be the statement of it from which 
appeal may be taken to the heads—can carry a hallmark of fairness 
and capacity, a great part of the criticisms of administrative agencies 
will have been met. 


Our present day procedures have developed under the guid- 
ance of Congress since 1887. Hundreds of Supreme Court de- 
cisions have helped to shape these procedures. As evolved through 
the years to 1946 they were sufficiently impressive to be selected 
as a pattern for the procedures promulgated by the Administrative 
Procedure Act. Today with the assistance of such bodies as the 
House Committee on Legislative Oversight and the Senate and 
House Committees on Interstate and Foreign Commerce, the Com- 
mission continues to modernize its procedures each year, searching 
continually for ways to improve procedures, expedite proceedings, 
and protect parties. This is a never ending process which is vital 
to the fostering of economy and efficiency in regulatory administra- 
tion. Because of this ceaseless concern, you may be assured that 
the public interest will be protected and promoted by those re- 
sponsible for the implementation of the Interstate Commerce Act. 


- Wipe Out Unlawful Trucking Operations”’ 


‘‘Highway Masqueraders’’ were discussed by Commissioner Webb 


when he spoke before members of the Florida Trucking Association in 
Jacksonville, Florida, on November 16, 1949. He stated, in part: 





* * * When you consider how many masqueraders are operat- 
ing over the nation’s highways, and the ingenuity which is often 
employed to mask their for-hire operations, it must be obvious that 
the Commission with its small enforcement staff cannot correct this 
unhealthy situation without the assistance and the whole-hearted 
cooperation of the several states. If all the states were as deter- 
mined as Florida, we could hope to wipe out unlawful trucking 
operations within the reasonably near future. Florida requires 
interstate carriers to register their certificates or permits from the 
Interstate Commerce Commission with its own Railroad and Public 
Utilities Commission. Thus, when an interstate carrier cannot 
produce a Florida Certificate of Registration, and is not a bona fide 
private carrier, prompt penal action can be taken. According to 
Mr. Hamil,* about 100 criminal cases are developed in Florida 
each month, 75 percent of which involve illegal motor carrier 
operations. 





E. T. Hamil, director of the Department of Transportation of the 
Florida Railroad and Public Utilities Commission. 
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Under our federal-state system of dual sovereignty, some fric- 
tion in transport regulation is inevitable. However, I think there 
is a somewhat natural, but nevertheless unfortunate, tendency on 
both levels of government to guard jealously every regulatory 
function now being exercised. There are some regulatory duties 
which should be delegated to the states. For example, I see no 
reason why the Interstate Commerce Commission should regulate 
motor carrier operations which are completely intrastate in char- 
acter except for the fact that the carrier crosses a state boundary 
in moving between two points in the same state. On the other 
hand, the Interstate Commerce Commission is unable to control 
multiplicity of interstate operations because of the second proviso 
in section 206(a)(1). The proviso, as you know, permits certain 
motor carriers holding State operating authority to engage in 
interstate commerce without authority from the Commission. 

If transportation is to be regulated effectively in the public 
interest, both the I. C. C. and the state regulatory commissions 
have more than enough to do. The division of powers as between 
the federal government and the states does not rule out cooperative 
endeavor. It is foolish to regard all the regulatory authority of 
federal government and of the states as existing in one of two 
water-tight compartments. In my opinion, a joint study by the 
Interstate Commerce Commission and by the state regulatory 
agencies on the subject of reallocation of transportation functions 
would be highly desirable. The problem of how best to deal with 
pseudoprivate carriers would certainly be one of the most im- 
portant topics in any such study. * * * 


“More Competition Between the Various Modes of Transportation” 


Commissioner Charles A. Webb, in speaking on ‘‘Reflections on 
Motor Carrier Maturity,’’ before the Regular Common Carrier Confer- 
ence of ATA, in Los Angeles on October 20, 1959, remarked: 


* * * There is not the slightest doubt in my mind that the 
Congress directed the Commission by section 15a(3) of the Act 
to permit more competition between the various modes of trans- 
portation; to adopt a more liberal attitude toward competitively 
inspired rate reductions; and to show a somewhat greater respect 
for managerial discretion. It is equally clear that the Congress 
did not intend to sanction unfair or destructive competition. 
However, competition which is destructive in fact is not necessarily 
destructive as a matter of law. But any rate reduction which is 
not designed to maximize net revenues but to drive a weaker rival 
out of business should be condemned by the Commission. Section 
15a(3) did not revive the law of transportation jungle in which 
only the strongest carriers, but not necessarily the fittest, can hope 
to survive. 

The Congress put its mandate in skeleton form and trusted 
the Commission to add the flesh. * * * In my judgment the Com- 
mission has a duty, not only to reach the right result in any par- 
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ticular case, but with each case arising under section 15a(3) to 
give carriers and shippers a little better idea of where they stand. 

The new competitive ratemaking rule is so important to the 
future of your industry that I hope you will forgive me for speak- 
ing bluntly. The motor carrier industry has grown and prospered, 
not in spite of, but at least partially because of, Federal regulation. 
If at this stage of your development you cry for an umbrella over 
your rates to ward off hard but fair competition, you will be 
acting, not like a mature industry, but like a spoiled child. If 
any of you are overcome by nostalgia for the good old days of 
soft competition, you are due for a rude awakening. And if any 
of you refuse to face up to the realities of an increasingly com- 
petitive marketplace, your company will not be represented at 
ATA conventions five or ten years hence. To survive in this highly 
competitive transportation world, you must keep your sleeves rolled 
up and exploit to the hilt the many inherent advantages of motor 
carrier service. * * * 


I. C. C. Organization Minutes 


The Interstate Commerce Commission announced on October 22, 
1959, the following changes in the Commission’s Organization Minutes 
relating to the Organization of Divisions and Boards and Assignment 
of Work, under authority of Section 17 of the Interstate Commerce Act: 

Under the heading Assignment of Duties to Division, 4.2 Division 
One—Operating Rights Division, add the following item, to be desig- 
nated 4.2 (w), the present Item 4.2 (w) now being designated 4.2 (x): 


Section 5(2), so far as related to authorizing continuance of control, within 
the poecte of the Hannon and Schwerman cases, 39 M. C. C. 620, 80 
M. C. C. 382, upon institution of newly-authorized operations. 


Under the heading Assignment of Duties to Dwision, 4.6 Division 
Four—Finance Division, the addition of a parenthetical exception 
changes Item 4.6 (b) to read: 


Section 5(2) (except matters assigned in Item 4.2 (w)) to (13), inclusive, 
and section 210a(b) relating to the consolidation, merger, purchase, lease 
operating contracts, and acquisition of control of carriers, and to non-carrier 
control, including matters of public convenience and necessity under section 
207 and consistency with the public interest under section 209 directly 
related thereto. 


Supplements to Tariff Circulars 


The Interstate Commerce Commission has released the following 
supplements, single copies of which may be obtained from the Office of 
the Secretary of the Commission: 


Supplement No. 1 to Tariff Circular 24—Rules to govern the construc- 
tion, filing and posting of passenger-fare publications of common 
carriers by railroad or water and tariffs containing joint rail-motor, 
motor-water or rail-motor-water fares. 


Supplement No. 3 to Tariff Cireular MP No. 3—(Supplements Nos. 1, 2, 
and 3 contain all changes which are in effect). Regulations to 
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govern the construction and filing of common carrier passenger- 
fare publication and contract carrier schedules of minimum fares 
or charges; also express rate and classification publications of com- 
mon and contract carriers of motor passengers. 


The supplements were approved by orders of the Commission Sep- 
tember 15, 1959, effective January 15, 1960. 


I. C. C. Retirements as of October 31 
Burton Fuller—Bureau of Rates & Practices 


Mr. Burton Fuller, hearing examiner in the Bureau of Rates and 
Practices, retired October 31, with 43 years of government service. He 
joined the staff of the Commission in January 1921, as a junior examiner. 
He received his bachelor of laws degree from George Washington Uni- 
versity in 1920, and is a member of the bars of the U. S. Court of 
Appeals for the District of Columbia and the U. S. District Court. 


Harvard R. Osmond—Bureau of Inquiry & Compliance 


Mr. Harvard R. Osmond, trial attorney, in the Bureau of Inquiry 
and Compliance, retired also on October 31. Mr. Osmond was with the 
Commission for nearly 20 years and had 30 years of federal service. 
He was employed as a transportation attorney in the Office of Defense 
Transportation, the Department of the Army and the Defense Transport 
Administration. 

He holds a bachelor of laws degree from National University, Wash- 
ington, D. C. and is a member of the District of Columbia Bar. 


Chapter News 
Akron Chapter 


Mr. John R. Meeks, chairman of the Akron group, reports a very 
successful joint meeting of the Akron and Cleveland Chapters, at the 
Chesterfield Motel Inn, Cuyahoga Falls, Ohio, on November 16. Mr. 
Sam H. Flint, president of the National Association of I. C. C. Prac- 
titioners, was guest speaker for the dinner meeting. 

In commenting on Mr. Flint’s message, Mr. Meeks said: 


In my opinion, and that of several others, his justified criticism of 
things [practices and procedures before the I. C. C.] which should 
be corrected was indeed constructive and enlightening. He cer- 
tainly touched a sensitive nerve which I am sure sparked a move- 
ment in our local chapter to press on to higher ground, in our 
efforts to be of assistance to the Commission in the public interest. 


North Texas Chapter—Dallas 


Mr. John F. Brown, chairman of the chapter, reports active support 
of the local group for the national association’s thirty-first annual meet- 
ing to be held in Dallas, May 12 and 13, 1960, at the Hotel Baker. 

The chapter has joined with the Transportation Association of 
America and fourteen other regional and local transportation organi- 
zations in sponsoring the Southwestern Transportation Institute to be 
held at the Statler-Hilton Hotel in Dallas on December 8. 
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Southern California Chapter—Los Angeles 


The Southern California Chapter, according to Chairman Roger L. 
Ramsey, has increased its membership thirty-three percent. A member- 
ship drive, directed by Grove C. Lautzenhiser, membership chairman, 
with the aid of Robert McCue, chapter secretary-treasurer, brought 
about this thirty-three percent increase. From a list of practitioners 
in the area not presently members, supplied by national headquarters, 
about 150 practitioners were contacted with the result that nearly 30 
additional members have joined the chapter. The chapter is continuing 
its drive for members. 

The Los Angeles group held three meetings this fall, all of excep- 
tional interest: On September second, the first meeting, speaker C. E. 
St. Jeor, General Sales Manager of Interstate Motor Lines, talked to 
the members on ‘‘The Transportation Revolution and Its Effect on 
Marketing.’’ On October seventh, the members saw a film showing the 
development, launching and tracking of the Pioneer IV ‘‘moon shot’’ 
rocket. Dr. Conway Snyder, a physicist in deep space research at the 
Jet Propulsion Laboratory, of California Institute of Technology, dis- 
cussed the film and answered questions. 

On November third, a joint meeting was held with the Transporta- 
tion Club. Guests were the members of the California Public Utilities 
Commission. President of the Commission, Everett C. McKeage, spoke 
on ‘‘Has the Regulatory Process Kept Up With the Times?”’ 


Personalities in the News 
Frank G. Millard 


Frank G. Millard, general counsel of the Department of the Army, 
has been elected president of the Federal Bar Association’s District of 
Columbia Chapter. 

The district chapter, with more than 2,000 members, is the largest 
of the thirty-five chapters of the Federal Bar Association. 


Thomas R. Kingsley 


Thomas R. Kingsley has been appointed general manager of the 
Movers Conference of America, Washington, D. C. He became legal 
adviser to the conference in 1956 and later in that year was named 
assistant general manager. He was graduated in 1951 from the Foreign 
Service School, Georgetown University, and in 1955 from the univer- 
sity’s Law School. 


University Programs 
14th Institute on Railroad Management, American University 


The School of Business Administration of the American University, 
Washington, D: C., will hold its Fourteenth Institute on Railroad 
Management, from January 11 through January 22, 1960. The theme 
of the two-week institute will be ‘‘The Railroad Industry: Its Place in 
the Economy, Its Problems and Future.’’ The purpose of the institute 
is to provide a management development program for executives from 
railroads in the United States and abroad. 
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Leaders in railroad economics and operation will analyze such 
problems as the passenger deficit, freight traffic trends, labor relations, 
and competition of other carriers in facilities, service and rates. 

Discussion will be built around presentations by leading rail execu- 
tives, management experts, and faculty of the School of Business 
Administration. Among the transportation management officials who 
will address the institute are: John W. Barriger, President, Pittsburgh 
& Lake Erie Railroad; Gregory S. Prince, Vice President and General 
Counsel, Association of American Railroads, and E. G. Plowman, Vice 
President, United States Steel Corporation. 

Dr. Martin L. Fair, Director, Transportation Program, The 
American University, 1901 F Street, N. W., Washington 6, D. C., may 
be contacted for additional information. 


Meetings 
Private Truck Council of America, Inc.—New York City, January 28-29, 1960 


The Private Truck Council of America, Inc., Washington, D. C., 
will hold its twenty-first annual meeting in New York City at the Hotel 
Roosevelt, January 28-29, 1960, according to James D. Mann, Managing 
Director. 

One of the important panel discussions will be on ‘‘The Shape of 
Things to Come: Containers—Piggyback, Fishyback and Birdieback.’’ 
The opening business session will be devoted to a discussion of ‘‘De- 
livering Our Goods Safely and Efficiently Under Proposed Changes in 
I. C. C. Motor Carrier Safety Regulations.’’ 





LIFE’S RECORDS CLOSED 
By Francis H. Lyncga, Jr. 
Chairman, Memorials Committee 


John H. Becker, 48 Fremont Street, Bloomfield, New Jersey. 


Francis X. Branigan, 6361 Meis Avenue, Cincinnati 24, Ohio. (May 
23, 1959). 


Byron G. Carson, 500 Tower Building, Washington 5, D. C. 


John G. Jackson, Jackson, Nash, Brophy, Barringer & Brooks, 40 Wall 
Street, New York 5, N. Y. 


Charles A. Noone, 603 Chattanooga Bank Building, Chattanooga 2, 
Tennessee. (October 28, 1959). 











Rail Transportation 


By Joun F. Doneuan, Editor 





Rock Island, Milwaukee Roads Study Merger 


A merger of two key Midwest rail carriers—the Chicago, Rock 
Island & Pacific and the Chicago, Milwaukee, St. Paul & Pacific rail- 
roads—reportedly is under study by directors of the roads. If they 
merge, the new railroad would have more tracks than any other United 
States road. 

J. D. Farrington, chairman of the Rock Island, stated on November 
9th the road’s directors ‘‘have authorized the Rock Island’s executive 
committee to determine whether a study should be made of the desir- 
ability of a merger with the Milwaukee road.’’ The executive added 
that if the committee finds such a study ‘‘desirable,’’ the directors 
‘‘would proceed accordingly.”’ 

In a similar statement, Leo T. Crowley, chairman, and William 
J. Quinn, president, of the Milwaukee road announced formation of 
a committee to study the possibility of a merger. The Milwaukee 
comment came shortly after directors held a special meeting. 

A spokesman for the Rock Island said the road’s directors have 
been ‘‘kicking around’’ the idea of a merger with the Milwaukee road 
‘*for some time as something maybe we ought to do.’’ 

A merger of the two Chicago-based carriers could result in sub- 
stantial savings in operating costs through consolidated service between 
several points which both roads now serve. 

The two railroads, for instance, operate runs between such key 
points as Chicago and Minneapolis-St. Paul, Chicago and Omaha and 
Chicago and Kansas City. 

The railroads already are among the largest in the United States 
in terms of mileage operated. A merger would result in the largest 
United States railroad in this respect. The Milwaukee road has 10,591 
miles of track and the Rock Island operates 7,584 miles of track. The 
total 18,175 miles would surpass the 13,097 miles of track operated 
by the Atchison, Topeka & Santa Fe Railway, now the largest United 
States line in terms of trackage. 


Routing Restrictions on Cotton 


In its report on reconsideration in Docket 31915 the I. C. C. has 
found that restrictive routing provisions in connection with reduced 
joint rates on cotton from Mississippi Valley origins to destinations 
in southern territory are, in certain instances, discriminatory under 
section 3(4) of the Interstate Commerce Act. The Southern Railway 
was required to remove the unlawfulness by cancellation of the re- 
strictions and publication over the reestablished routes of the same 
rates as are currently maintained over routes which furnish the 
Southern a long haul. 
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Commissioner Freas and Hutchison dissented in part on the basis. 
that additional routes other than those specified in the appendix to: 
the Commission’s report should have been required to be included in 
the new rate structure. 


Central Road Buys $5 Million Notes From Flying Tiger 


New York Central Railroad bought $5 million of 544% notes from 
Flying Tiger Line with provision the railroad can convert the notes 
into a big block of cargo airline’s common stock through 1974. 

Wayne M. Hoffman, assistant to the president of the Central, said 
the purchase is basically an investment. The railroad has no plans 
to convert the notes into Flying Tiger stock, he said. 

Mr. Hoffman explained the Central figures the Civil Aeronautics 
Act of 1938 prohibits surface transportation companies from control- 
ling airlines. Whether or not the stock would be considered control, 
he said, the railroad does not plan to convert the notes under present 
law. 

Flying Tiger said it will use the proceeds of the notes in 1961 to 
acquire added cargo aircraft. The notes for 10 years are convertible 
into Flying Tiger common on the basis of one share for each $20 face 
value of notes and for the five years thereafter at one share for each 
$25 of notes. 

This means the Central could convert the notes into as many as 
250,000 Flying Tiger common shares. 

The airline has 1,337,134 common shares outstanding and a recently 
declared 5% stock dividend will be distributed January 15. It also has 
99,112 shares of 5% cumulative preferred stock outstanding. 


Routing on Glass—tLouisville & Nashville Railroad Co. 


In the proposed report of I. C. C. Examiner Karl Stecher, it is 
recommended that the Commission find certain reduced rates proposed 
by the L&N to apply on restricted routes in the transportation of glass 
bottles, jars and packing glasses, in carloads, from Chattanooga to 
Ohio River Crossings and other destinations in Kentucky, are unlawful 
as contrary to and in violation of the decision of the Commission in 
Louisville & Nashville—Nashville, Chattanooga & St. Louis merger 
proceeding. The Examiner reached such conclusion despite the fact 
that a consideration of all of the aspects of the case showed that while 
physically no routes are to be cancelled by the establishment of the 
rates in question, such routes would no longer be used following the 
publication of the lower rates applying on other competitive routes— 
a result which he found to be in violation of the Commission’s decision 
in the described merger proceeding. 


I. C. C. Rules Cotton Belt Road Can End Passenger Runs 


The Interstate Commerce Commission allowed the St. Louis South- 
western Railway Co. to end all its scheduled passenger operations on 
November 1. 
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The Cotton Belt will drop its last two remaining passenger trains 
that now operate daily between St. Louis, Mo., and Pine Bluff, Ark., 
a run of about 400 miles. Twenty-one intermediate points are served 
on the route. 

The railroad’s passenger service once extended to Dallas, Texas, 
but has been reduced in recent years. I. C. C. officials said the Cotton 
Belt is the first major railroad to succeed in dropping all its scheduled 
passenger operations since Congress last year eased the regulations 
under which passenger runs can be discontinued. Under the I. C. C. 
decision, the Cotton Belt presumably can still run nonscheduled ex- 
cursion trains. 


Regulations for Payment of Rail Rates and Charges 


In the proposed report of I. C. C. Examiner A. L. Corbin, it is 
recommended that the Commission find in Ex Parte 73 that its findings 
in prior reports, 273 I. C. C. 681, et al., with respect to the time in 
which freight charges on carload traffic should be paid are not shown 
to require modification. 

Certain southern rail carriers had requested that the Commission 
extend the presently authorized credit periods on carload traffic of 
48 and 96 hours to 96 and 120 hours, respectively, the same as those 
now authorized on less-than-carload traffic. 


Allowance on Oil Pipe—Texas Destinations 


In a report proposed by Examiner Henry C. Lawton in I & S 7004 
—proposed unloading and racking of carload shipments of iron and 
steel pipe from interstate origins at six destinations in Texas, without 
charge, and allowance to consignee or owner in lieu of such unloading 
and racking, is found not shown to be lawful; and in I & 8S 7039— 
proposed tariff provisions granting varying deductions from local rates 
on carload shipments of iron or steel pipe, from interstate origins to 
five destinations in Texas—when transported beyond the switching 
limits thereof by motor carrier—is found unjustly discriminatory, in 
violation of section 6 of the Interstate Commerce Act. 


1. C. C. Allows Rails to Cut Transcontinental Rates on Canned Goods 
Restraining Order Subsequently Issued 


The Interstate Commerce Commission allowed railroads to cut 
transcontinental freight rates on canned goods, an action which steam- 
ship companies say will set off a rate war between rail and water lines 
and possibly destroy the latter. The I. C. C. had put some of the rates 
under investigation but did not prevent any from going into effect. 

Subsequently, Luckenbach Steamship Co. won a court order forcing 
the Interstate Commerce Commission to suspend certain reduced rail- 
road freight rates for transcontinental hauling of canned goods. 

The I. C. C. suspended the rail rates October 23rd, only a day after 
it authorized the railroads to put them into effect. The commission 
had no choice in the face of a temporary restraining order granted 
Luckenbach by the U. S. District Court for Delaware. 
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The steamship company contends the railroad rate cuts are destruc- 
tive competition and could drive it out of business. The court said it is 
possible Luckenbach may suffer injury and issued the temporary order, 
pending a full hearing. The order required the I. C. C. to suspend the 
effective date of the rates until a further court ruling. 

The order was directed at a new rate of $1.74 per hundred pounds 
on transcontinental shipments of canned goods. This represents about 
a 20-cent reduction by the railroads. The steamship company said the 
water rate for hauling from the West Coast to the East, via the Panama 
Canal, is higher due to handling charges. 


Terminal Charges on Order Bills of Lading Shipments 


In a report made public on October 23, division 3 has found that 
rules published by carriers, parties to the consolidated and uniform 
freight classifications, proposing a charge of $3.00 per shipment moving 
under order bills of lading at less-than-carload or any quantity rates 
or ratings are found just and reasonable. 


Explosives Regulations 


Included in Notice No. 41 in Docket 3666, issued by the Commission 
under date of October 13, is a proposal to revise regulations for the 
transportation of explosives and other dangerous articles by amending, 
as concern rail carriers, section 74.506 so as to read as follows: 


§ 74.506 Improperly packed or damaged shipments in transportation. 


(a) For the protection of the public against fire, explosion, or other, 
or further hazard with respect to shipments of explosives or other dangerous 
articles offered for transportation or in transit by any carrier by railroad, 
such carrier shall make immediate report to the Bureau of Explosives, 
63 Vesey Street, New York 7, New York, for handling any of the following 
emergency matters coming to their attention: 


* * * 








All Practitioners, Please Note 


The Secretary of the Interstate Commerce Commission has 
requested that practitioners advise him by letter of any change 
of address. Besides showing the new address, the letter also should 
list the docket numbers of all proceedings in which the practitioner 
is a party of record or is interested. This information will help 
the Commission in its effort to make prompt delivery of releases 
to interested parties. 




















Motor Transportation 


By Wim J. Lirpman, Editor 





Interpretation of Operating Rights—Alaska 


With the advent of Alaskan statehood, there arose a question as to 
whether the change in the composition of the United States brought 
about by the admission of Alaska had the effect of changing the mean- 
ing of the terms ‘‘States’’ and ‘‘ United States’’ appearing in outstand- 
ing operating rights issued prior thereto. Ex Parte MC-54, Interpre- 
tation of Operating Rights—Alaska was instituted by the Commission 
to resolve this question. In its notice of rulemaking, the Commission 
proposed a rule which would have interpreted the description ‘‘ points 
in the United States’’ to include points in Alaska. Upon consideration 
of the representations of interested parties, however, the Commission 
in its report in this proceeding, decided October 13, 1959, reversed this 
interpretation. 

In reaching its conclusion, the Commission reasoned that in describ- 
ing territorially the scope of operating authority granted to carriers 
(both in the case of grandfather and new operations) it has followed the 
practice over the years of describing the points to, from, or between 
which public demand and need was established. Where the terms 
**States’’ and ‘‘United States’? were employed, these terms contem- 
plated the particular territorial limits of the described ‘‘States’’ or the 
**United States’’ as these terms were understood at the time the record 
was made in the proceeding which resulted in the issuance of the operat- 
ing rights employing them. Since the terms ‘‘States’’ and ‘‘ United 
States’’ are merely employed in operating rights as a method of iden- 
tification of the scope of territorial operations authorized, a change in 
the meaning of these terms, as has taken place by the admission of 
Alaska, should have no effect. The actual operations authorized are 
readily ascertainable, reasoned the Commission, by reference to the 
meaning of those terms at the time that they were issued. The Com- 
mission stated : 


The considered certificates, permits, and licenses represent specific rights 
clearly stated in terms which are definite and certain as defined at the time 
of issuance of those rights. Operating rights authorizing service at, points 
described in text which depends for its meaning upon the definitions of 
“States” or “United States” therefore must be interpreted as authorizing 
service at only those points which were within the meaning of the text at 
the time of issuance thereof. Where necessary or desirable, a more suitable 
designation describing the territorial scope of the operations actually author- 
ized can be shown in the holder’s certificate, permit, or license if and when 
the Commission has occasion to reissue it. Inasmuch as each holder of 
operating rights of the type considered will continue to hold authority to 
serve points in the territory described in its certificate, permit, or license, 
there is no narrowing of its rights and, consequently, no possible deprivation 
of any property right by the instant interpretation. 


The rule actually adopted by the Commission as a result of this 
proceeding reads as follows (49 C. F. R. 165a.11) : 
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Certificates and permits issued to motor carriers, licenses issued to brokers, 
and permits issued to freight forwarders, prior to January 3, 1959, authorizin 
service from a point or area “to points in the United States” are interpret 
as authorizing service from the originating point to points in the District 
of Columbia and the 48 States constituting the United States prior to the 
admission of Alaska; those authorizing service from “points in the United 
States” to particular destination points or areas are interpreted as authorizing 
service from points in the District of Columbia and the 48 States constituting 
the United States prior to the admission of Alaska to the specified destination 
points or areas; those authorizing service “between points in the United 
States” are interpreted as authorizing service between points in the District 
of Columbia and the 48 States constituting the United States prior to the 
admission of Alaska; and those authorizing service at points described in 
text which depends for its meaning upon the definition of “States” or “United 
States” are interpreted as authorizing service at only those points which were 
within the meaning of the text at the time of issuance thereof. 


Applicant for a Certificate as a Common Carrier Found to be Proposing a 
Contract Carrier Service 


Distinctions between common and contract carrier status dictated 
a strange result in MC-108449 (Sub-No. 59) Indianhead Truck Line, 
Inc., Extension—Service Station Supplies, decided October 13, 1959. 
Applicant sought a certificate of public convenience and necessity, as a 
common carrier, of petroleum and petroleum products, and such other 
general merchandise, containers, and empty shipper-owned trailers and 
semi-trailers, as are dealt in and used in the conduct of the business of 
service stations, oil jobbers, garages, and consumers of same. The service 
proposed included the movement of combination truckloads comprising 
a number of less-than-truckload shipments moving on a single bill of 
lading to numerous points throughout a five state destination area. The 
report of division 1 states that the supporting shipper (Standard Oil 
Company of Indiana) is interested in the movement of packaged petro- 
leum products, auto accessories, and various other articles sold or dealt 
in by gas stations, garages, and petroleum jobbers from its own ware- 
house as well as other points of supply in the Minneapolis-St. Paul area. 

The Commission found that the proposed service, because of its 
specialized character, reflects a contract rather than a common carrier 
operation. Although conceding that a common carrier may in many 
circumstances render a highly specialized type of service so long as it 
holds out that same service to all members of the shipping public (cit- 
ing No. 11185 Sub-No. 100), J-T Transport Company, Inc., Extension— 
Columbus, Ohio, M. C. C. , decided June 15, 1959, division 1 
concluded that in this case ‘‘the proposed service takes a form in which, 
in effect, it is usable by only a single shipper, and thus cannot be held 
out to the public at large.’’ In distinguishing this case from the J-T 
Transport case, the Commission stated : 








The supporting shipper in the J-T Transport case required transportation 
for bulky and highly fragile uncrated airplane assemblies. However, the 
same or similar articles were shipped by a number of manufacturers, and the 
need for the type of service proposed was common to the aircraft industry 
as a whole. It was held in that case, therefore, that the service proposed 
might be performed by a common carrier. We do not think the same can 
be said of the service involved here. Here, much more is involved. Appli- 
cant’s drivers would be trained and in effect controlled by the shipper, 
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and they would have to make deliveries of unmarked shipments simply by 
identifying the appropriate shipment destined to each consignee. This 1s 
clearly a service such as that described in section 203(a)(15), “designed to 
meet the distinct need of each individual customer.” Although applicant 
asserts a willingness to provide service of the type proposed to other shippers, 
we think it clear that this service is not one that could be held out to the 
public generally, that it was designed to meet the distinct need of Standard 
Oil, and can only properly be described as contract carriage. 


Thus, in reaching its conclusion that the service proposed consti- 
tutes contract rather than common carriage, Division 1 rejects appli- 
cant’s asserted willingness to provide a similar service to the public at 
large and finds instead ‘‘that this service is not one that could be held 
out to the public generally.’’ Implicit in this is the subsidiary finding 
that the need for the type of service proposed is not common to the 
petroleum industry as a whole. 

Having found the proposed operation to be contract carriage, 
division 1 next considered the question of dual operations which would 
result from a grant of the application and concluded that the holding 
of a permit, together with the certificates already held by applicant, 
would be contrary to the prohibition against dual operations contained 
in Section 210 of the Act since applicant now serves the supporting 
shipper as a common carrier. Accordingly, the application was denied. 
Commissioner Webb, dissenting, stated ‘‘this report converts by ipse 
dixit a common carrier application to a contract carrier application and 
then finds that dual operations cannot be approved.’’ 


Motor Carrier Rates Sustained Against Water Carrier Attack 


In MC-C-1926, Black Ball Transport, Inc. v. Peninsula Truck Lines, 
Inc., decided October 22, 1959, motor carrier rates on interstate ship- 
ments moving between Seattle and Port Townsend and other points on 
the Olympic Peninsula in the State of Washington were found by the 
Commission, division 3, not shown to be unjust, unreasonable, or other- 
wise unlawful. 

The complainant, a common carrier by water, alleged that certain 
class and commodity rates established on June 11, 1955, by the de- 
fendant, a motor common carrier, were in violation of sections 216(d) 
and 217(a) of the Act. The report states that complainant is controlled, 
operated and managed by Black Ball Freight Service, a motor common 
earrier, which performs stevedoring and other terminal services for the 
complainant, including pickup and delivery service at the dock. Com- 
plainant and Freight Service maintain through joint water-motor serv- 
ice in the same territory in which the assailed rates are applicable. The 
assailed rates are lower than the corresponding intrastate rates pre- 
scribed by the Washington Public Service Commission. As to com- 
plainant’s contentions that the rates are thereby (1) unjust and un- 
reasonable, and (2) unduly preferential of interstate and prejudicial to 
intrastate commerce, the Commission said: 

The fact that an interstate rate is lower than the corresponding intrastate 


rate must be weighed with other evidence to determine the reasonableness 
of the interstate rate, but it is not conclusive. Here, the assailed rates are 
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in the nature of proportional rates, applicable only on traffic which moves 
beyond the State of Washington, and enerally do not include pickup service, 
whereas the intrastate rates cover both pickup and delivery services. As to 
(2), it is well established that the Commission is without power to require 
the removal of undue prejudice against intrastate commerce caused by unduly 
preferential ~~ on interstate commerce. Southern Wyoming Coal Operators 
Assn. v. C., B. & Q. R. Co., 264 1. C. C. 593, 595 (1946). 


The winiatilaaall S principal contention was that the maintenance 
of the assailed rates is contrary to the National Transportation Policy 
and section 216(d) of the Act in that as between the defendant, a motor 
carrier, and complainant, a water carrier, the assailed rates fail to 
recognize and preserve the inherent advantages of each mode of trans- 
portation. In support of its argument, complainant cited Paper Be- 
tween Seattle and Washington Points, 63 M. C. C. 289 (1955) as author- 
ity for the proposition that ‘‘a motor carrier should not be entitled to 
equalize a water carrier’s rates where the former was in a position to 
offer a superior type of service.’’ However, the Commission distin- 
guished the Paper case on the ground that it was an investigation into 
proposed reduced rates as to which the burden of proving the rates to be 
just and reasonable was upon the proponent motor carrier. The instant 
proceeding, being a complaint against rates already in effect, places the 
burden of proof upon the complainant. After finding that the record 
fails to show that complainant is the low cost carrier on the traffic 
involved, the Commission considered the contention that since the de- 
fendant furnishes a superior service it should be required to charge 
higher rates. The Commission stated: 


As pointed out in Commodities between North and South Pacific Coast, 
63 M. C. C. 505, 516 (1955), the faster service of a particular mode is an 
inherent advantage which should not be neutralized by requiring a carrier 
of that mode to maintain higher rates than a competing agency where the 
rates of the latter are fully compensatory for the mode with the faster 
service. On the other hand, if it is true that the complainant here operates 
at less cost than the defendant, that too is an inherent advantage which is 
entitled to consideration, but it warrants protection only where it is reflected 
in the rates charged the shipping public. We cannot insist on a rate disparity 
between the two modes merely to enable the low cost mode to maintain its 
customary profit. To do so would be contrary to the provisions of section 
15a(3) of the act. 

As stated, we are unable to find on this record that the defendant’s costs 
for handling this traffic are higher than those of the complainant, nor are we 
persuaded that the complainant is placed under any substantial competitive 
disadvantage by the assailed rates as compared with the defendant. There 
is no evidence that it has suffered any injury from the assailed rates during 
the period of over a year prior to the hearing during which those rates were 
in effect. Moreover, the record fails to establish that the complainant’s service 
can be classed as inferior to that of the defendant. In these circumstances, 
no justification appears for the issuance of an order requiring the cancellation 
of the assailed rates. 











Water Transportation 
By Wss.ey Rocers, Editor 





Water Carrier Extensions 


On October 22 the I. C. C. released the report of Division 1 in 
W-700 (Sub 11) (also embracing W-923 (Sub 8) ) in which it found that 
improvements on the Apalachicola River and on the lower Chattahoochee 
and Flint Rivers did not open the Apalachicola System for navigation 
within the meaning of the proviso of section 309 (d) of the Interstate 
Commerce Act, so as to authorize the Coyle Lines, Inc., and Gulf-Canal 
Lines, Inc., to extend their common carrier operations by water be- 
tween all ports and points thereon. 


Gray Line Company Temporary Authority 


The I. C. C. in an order dated October 27, 1959, in W-1127 (Sub 2), 
authorized the Gray Line Company to operate as a Common Carrier by 
self-propelled vessel in interstate and foreign commerce, in the per- 
formance of one trip in the transportation of passengers from Portland, 
Oregon to a landing in Oregon in the vicinity of Bonneville Dam on 
October 29, 1959. The application made by the Gray Line Company for 
temporary authority to operate as a common carrier by water in inter- 
state and foreign commerce, in the transportation of passengers in 
charter service between ports or points in Washington and Oregon 
along the Columbia River and its tributaries, except the Snake River, 
was denied, except to the extent authorized above. 


Pan-Atlantic SS Corp. Control—Loveland Co. 


Division 4 on further hearing in MC-F-6167 has approved the 
acquisition by Pan-Atlantic Steamship Corporation of control of S. C. 
Loveland Co., Inc., and merger into the former of the operating rights 
and property of the latter for ownership, management and operation. 
McLean Industries, Inc., and in turn, Malcolm P. McLean were author- 
ized to control the merged properties. 





1 
f 
es) 
0 
i 
e 
i 











Freight Forwarder Regulation 


By Giuzs Morrow, Editor 





Admission of Alaska Did Not Extend Forwarder Permits or Motor Certificates 


The I. C. C. issued a report in Ex Parte MC-54, dated October 13, 
1959, finding that the admission of Alaska did not affect the scope of 
forwarder or motor carrier operating rights. In other words the admis- 
sion of Alaska did not have the effect of authorizing forwarder or 
motor operations to Alaska, even though the permits or certificates 
include all States in the United States. The description of rights in 
existing authorizations, the Commission held, applies as of the date of 
issuance of the permits or certificates. 

To carry this finding into effect the Commission issued the follow- 
ing rule: 

Certificates and permits issued to motor carriers, licenses issued to brokers, 
and permits issued to freight forwarders, Prior to January 3, 1959, authorizing 
service from a point or area “to points in the United States” are interprete 

as authorizing service from the originating point to points in the District 
of Columbia and the 48 States constituting the United States prior to the 
admission of Alaska; those authorizing service from “points in the United 
States” to particular destination points or areas are interpreted as authorizing 
service from points in the District of Columbia and the 48 States constituting 
the United States prior to the admission of Alaska to the specified destination 
points or areas; those authorizing service “between points in the United 
States” are inter rpreted as authorizing service between points in the District 
of Columbia and the 48 States constituting the United States prior to the 
admission of Alaska; and those authorizing service at points described in text 
which depends for its meaning upon the definition of “States” or “United 
States” are interpreted as authorizing service at only those points which were 
within the meaning of the text at the time of issuance thereof. 


The Commission did not mention Hawaii in its order of October 
13th, because Hawaii was not within the scope of the proceeding. It 
seems apparent, however, the same rule would apply. 

The Senate passed a ‘‘grandfather’’ bill during the last session but 
the House did not act (S. 1509). Hearings were held on the Alaska 
bills during the recess. Hearings were also held in Hawaii during the 
Congressional recess. 


Forwarder Volume Rates—Proceedings Discontinued 


After the Commission decided I & S 6993, Forwarder Volume Com- 
modity Rates Between Chicago and New York, on September 4, 1959, 
(See 27 I. C. C. Pract. J. 58) and by that decision approved the prin- 
ciple of forwarder volume rates, petitions were filed by various for- 
warders to vacate and set aside the orders of investigation and suspen- 
sion in a number of other forwarder volume rate cases. 

By order of October 27, 1959, division 2 of the Commission vacated 
and set aside the orders of investigation and suspension in Dockets 
7154, 7177, and 7182, and discontinued the proceedings in such dockets. 
The order of dismissal recites that: ‘‘* * * the rates involved * * * are 
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volume class and commodity rates which are generally the same as or 
higher than those of the motor carrier protestants; that in Investigation 
and Suspension Docket 6993, Forwarder Volume Commodity Rates Be- 
tween Chicago and New York, decided September 4, 1959, the Commis- 
sion, with respect to the issues raised by the protestants herein, found 
that the freight forwarders were not restricted in the handling of small 
shipments only nor did the Interstate Commerce Act limit the maximum 
weight of a shipment to be handled by a freight forwarder; and that 
the findings in the latter proceedings is applicable to the instant pro- 
ceedings ;’’ 


The proceedings thus discontinued involved forwarder volume rates 
in the East. 
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0. REGULATION * 
02. Federal Regulation 
02.0 Interpretation of Act 


02.00 Generally 


02.00 Commission’s authority under sec. 5(d) of A. P. Act is dis- 
cretionary, and declaratory order in circumstances here presented is deemed 
not to be necessary. However, Commission does have general authority to 
entertain petitions seeking interpretation of various provisions of Act, and 
instant petition shall be considered as one seeking an interpretation of 
sec. 203(b)(6) of I. C. Act, as in effect prior to its amendment by Trans- 
portation Act of 1958. Compare 51 M. C. C. 175 (185). MC-C-2522, 
Frozen Cooked Vegetables—Status, .... M. C. C. ...., 9-28-59, Div. 1. 


02.00 All sections of Act must be interpreted and administered in 
accordance with National Transportation Policy. MC-11185, Sub 100, 
J-T Transport Co., Inc. Ext.—Columbus, Ohio, .... M. C. C. ...., 6-15-59, 
Commission. 


02.01 Long Continued Practice 


02.01 In view of utilization of substantial parity test in past, and in 
absence of any Congressional expression to contrary, so-called ‘‘grandfather”’ 
clause contained in sec. 212(c) should be administered on basis of “‘substan- 
tial parity” test with respect to conversion of operating authorities involved 
therein. When so applied, it is obvious that certificates issued to converted 
carriers should authorize transportation of same commodities to and from 
same points and (in case of carriers with territorial grants) within same 
territories for which they now hold permits, so as to insure that nothing 
commoditywise or territorially would be taken away from converting 
carriers. MC-114614, Sub 5, T. T. Brooks Trucking Co., Inc. Conversion 
App., .... M. C. C. ...., 9-23-59, Commission. 


02.04 Persons Bound 


02.04 Congress, by 1954 amendment of sec. 203(a)(11), did not 
intend in any way to restrict, but rather intended to broaden scope of Com- 
mission’s jurisdiction in certain respects to embrace foreign carriers engaged 
in transportation in this country of shipments which have neither origin 
nor destination in U. S. See 66 M. C. C. 587, 589. MC-117212, Leamington 
Transport (Western) Ltd. Com. Car. App., .... M. C. C. ...., 10-12-59, 
perv. 1. 


02.06 Legislative History 


02.06 That Commission has in sec. 212(c) for interpretation and for 
application generally and to particular situations what is essentially a 
“grandfather” provision is indicated by its legislative history. MC-114614, 
Sub 5, T. T. Brooks Trucking Co. Inc. Conversion App., . . Cc 
9-23-59, Commission. 


02.06 There is nothing in legislative history or elsewhere to support 
proposition that, under amendments, applicant, once it establishes that its 
proposed operation falls within definition of contract carriage, is entitled 
automatically to grant of authority consistent with desires of supporting 
shippers, regardless of availability of common carrier service, or even con- 
tract carrier service. Such construction would negative history of new 
legislation and run contrary to provisions of National Transportation Policy 
which must be considered in disposition of all applications for operating 
authority. MOC-11185, Sub 100, J-T Transport Co., Inc. Ext.—Columbus, 
Ohio, .... M. C. C. ...., 6-15-59, Commission. 


* References to mimeographed decisions which are not to be printed in full in 
Commission reports are to docket number and date. Table of Cases at end of Index. 
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02.1 National Transportation Policy 
02.10 Generally 


02.10 Under National Transportation Policy as declared in Act, Com- 
mission is charged with positive duties designed to effect aims declared 
therein. All provisions, including those under sec. 5, must be considered 
in order to achieve these aims. Thus, Commission is not only concerned 
with good transportation service, but also with obedience to and respect 
for law. To that end, it may counsel and encourage attitude of faithful 
compliance with law. Here, that would not be encouraged by affirmative 
action. MC-F-5724, Cletus Houff—Control—Elliott Bros. Trucking Co., Inc., 
..-. MLC. C. ...., 10-16-59, Commission. 


02.2 Interstate & Foreign Commerce 
02.25 International Movement 


02.25 Although transportation between points in a foreign country, 
through U. S., requires no operating authority from Commission, commerce 
between any place in U. S. and any place in a foreign country insofar as 
such transportation takes place within U. S., is subject to full economic 
regulation pursuant to sec. 203(a)(11) of Act. “Essential character of 
commerce” is governed by fixed and persisting transportation intent of 
shipper at time of shipment and such “character” is retained throughout 
movement in absence of significant interruption in continuity thereof. See 
91 I. C. C. 61. MC-117212, Leamington Transport (Western) Ltd. Com. 
Car. App., .... M. C. C. ...-, 10-13-69, Div. 1. 


04. Exempt Operations 


04.0 Agricultural 
04.00 Scope 


04.00 Term “agricultural (including horticultural) commodities (not 
including manufactured products thereof)’’ as used in sec. 203(b)(6) of 
Act prior to amendment thereof by Transportation Act of 1958, did not 
include frozen french fried potatoes, frozen rissole potatoes, frozen potato 
puffs, frozen candied sweet potatoes, frozen whipped potatoes, frozen french 
fried onion rings, frozen precooked pouch-packed vegetables in general, and 
frozen precooked pouch-packed vegetables with sauce in particular. Further 
concluded that such term did not include any frozen vegetable which has 
been cooked in water or steam for period longer than that necessary for 
inactivation of enzymes; any frozen vegetable which has been cooked by 
immersion in oil or fat; or any vegetable product ingredients of which 
include vegetable matter combined with other commodities. MC-C-2522, 
Frozen Cooked Vegetables—Status, .... M. C. C. ...., 9-28-59, Div. 1. 


04.00 1958 amendment to sec. 203(b)(6) of Act brought within pur- 
view of economic regulation frozen fruits, frozen berries, frozen vegetables, 
cocoa beans, coffee beans, tea, hemp, wool imported from any foreign 
country, wool tops and noils, wool waste (carded, spun, woven, or knitted), 
and commodity here under consideration, bananas. MC-117977, Doris Long 
Com. Car. “Grandfather” App., .... M. C. C. ...., 10-7-59, Div. 1. 


04.2 Transportation By Water 
04.25 Towage 


04.25 Towage is different service from transportation of commodities 
in nonself-propelled vessels with use of separate towing vessels. 2501. C. C. 
635. Similarly, in freighting services, operations by self-propelled vessels 
are distinguishable from those conducted via intracoastal waterways. 250 
I. C. C. 65. MC-F-6167, Pan-Atlantic SS Corp.—Control—S. C. Loveland 
Co., Inc., .... M. C. C. ...., 10-20-69, Div. 4. 





I. C. C. PRACTITIONERS’ JOURNAL 





05. Types of Carriage 


05.1 Common Carriers 
05.10 Generally 


05.10 Inasmuch as proposed operation neither differs in any essential 
from that service which is provided by common carriers generally to any 
shippers of considered commodities, is not in any manner specialized or 
designed to meet unique and special needs of particular shippers, nor other- 
wise appears to fall within terms of definition of contract carrier in sec. 
203(a)(15) of Act, it is common carriage. MC-50132, Sub 46, Central & 
Southern Truck Lines, Inc. Ext.—St. Joseph, Mo., 10-7-59, Div. 1. 


05.10 Applicant now serves 10 shippers; and on this record, there is no 
evidence that its service is designed to meet any shipper’s distinct require- 
ments, that any equipment would be assigned exclusively to this or any 
other shipper, or that applicant would be assured any definite amount of 
traffic. On contrary, applicant’s operation appears to be type of service 
which would be held out, and would be accorded, to any shipper of con- 
sidered traffic. Type of service which applicant proposes is common 
carriage. MC-101476, Sub 17, H. N. Dahlsten Ext.—wWaterloo, Iow~g, 
9-29-59, Div. 1. 


05.2 Contract Carriers 
05.20 Generally 


05.20 Applicant’s proposal to furnish additional transportation service 
to Sears and Whirlpool, only two shippers it presently serves under its 
existing contract-carrier authority, through assignment of motor vehicles 
for continuing period of time for exclusive use of each shipper, would be 
as contract carrier by motor vehicle as defined in sec. 203(a)(15) of Act, 
as amended. MC-17226, Sub 15, Fruit Belt Motor Service, Inc. Ext.— 
Evansville, Ind., .... M. Cc. C. , 10-6-59, Div. 1. 


05.21 Specialization 


05.21 It seems clear that type of armored-car service proposed by 
applicant is transportation service designed to meet distinct need of sup- 
porting banking institutions, and thus is contract carriage as that term 
is defined in sec. 203(a)(15) of Act. MC-114772, Sub 3, Dunbar Armored 
Service Inc. Ext.—Wash., .... M. C. C. , 10-14-59, Div. 1. 


05.21 Considered transportation service, because of its specialized 
character, designed as it is to meet needs of single shipper, reflects contract 
rather than common carrier operation. While it is true that common 
carrier may in many circumstances render highly specialized type of service 
so long as it holds out that same service to all members of shipping public 
able to utilize it, this is not situation here wherein proposed service takes 
form in which, in effect, it is useable by only single shipper, and thus cannot 
be held out to public at large. 


Applicant’s drivers would be trained and in effect controlled by shipper, 
and they would have to make deliveries of unmarked shipments simply by 
identifying appropriate shipment destined to each consignee. This is clearly 
service such as that described in sec. 203(a) (15), “designed to meet distinct 
need of each individual customer.’ MC-108449, Sub 59, Indianhead Truck 
Line, Inc., Ext.—Service Station Supplies, .... M. C. C. ...., 10-13-59, 
mete: Ae 


05.23 Number of Patrons 


05.23 Inasmuch as applicant proposes to serve single shipper, to 
dedicate vehicles to this shipper’s exclusive use, and to enter into long term 
contract, proposed operation is embraced within definition of contract 
carriage as set forth in sec. 203(a)(15) of Act. MOC-118786, W. S. M. 
Lehman Cont. Car. App., 10-8-59, Div. 1. 
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05.23 Since applicant will devote its operations entirely to exclusive 
use of same shipper it is presently serving, service proposed, limited to 
supporting shipper, is that of contract carrier as defined in sec. 203(a) (15) 
of Act, as amended. MC-48213, Sub 14, C. E. Lizza, Inc. Ext.—Grafton, 
Millstadt & Belleville, Ill., 10-12-59, Div. 1. 


05.3 Forwarders 
05.30 Generally 


05.30 Arrangements provide, among other things, that at prearranged 
time camp personnel will receive trailer load from linehaul carrier engaged 
by applicant, and distribute baggage at cabins, bunks or other locations at 
which it is needed by individual campers. For return trips, applicant selects 
linehaul carrier, supplies camp managements with shipping tickets and 
receipts to be used in connection therewith, and arranges with them to pro- 
vide necessary assembly and consolidation services at camp. Transportation 
service undertaken by applicant is not completed until on outbound move- 
ment, baggage which he has assembled is placed at camper’s cabin, or other 
location, and on return trips is returned to home of individual camper. He 
assumes full responsibility for safe outbound transportation of shipments 
from point of receipt at individual camper’s residence until ultimate delivery 
is made in camp location, and for return transportation of shipments from 
camp location to camper’s residence. Applicant is freight forwarder within 
terms of sec. 402(5) of Act. FF-248, Sam Sheiman Freight Forwarder App., 
ets. CGS. . uc OSS, GV. 3. 


05.5 Rail Carriers 
05.51 Trailers-on-Flatcars 


05.51 Under proposed operation, shipper would provide trailer and 
deliver it to respondent’s ramp at its origin terminal and pick it up at rail- 
road ramp at destination. Respondent would load trailers onto flatcars and 
transport them in linehaul service to its ramp at destination, where it would 
unload them from cars. This type of operation is called plan III trailer-on- 
flatear or piggyback service, as distinguished from plan II service. I & 8 
7113, Department Store Supplies—Bet. N. J. & Buffalo, .... eee 
9-22-59, Div. 3. 


05.9 Private Carriers 
05.938 Goods Purchased & Sold 


05.93 It is apparent that applicant’s primary business is transportation 
of sand and that its transportation activities in connection with its purchase 
and sale of this commodity are not primarily in furtherance of merchandis- 
ing activity, but rather is for-hire carriage performed with purpose to 
profit from transportation as such in same manner as does for-hire carrier. 
Compare 76 M. C. C. 124. Applicant is admonished to discontinue such 
transportation. MC-95473, Sub 8, H. A. Daub, Inc. Ext.—Sand from N. J. 
to Pa., 10-6-59, Div. 1. 


06. Corporate Organization 


06.2 Disregard of Corporate Entity 
06.20 Generally 


06.20 Designation ‘defendants,’ as hereinafter used, will refer to 
Southern and Realty Co. only, although it is clear that Realty Co. is creature 
of Southern and its actions in this proceeding and in transactions under in- 
vestigation were those of defendant carrier. No. 32241, Shaw Whse. Co. v. 
Southern Ry. Co., .... I. C. C. ...., 10-6-59, Commission. 
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1. PROCEDURE 
11. Proceedings 
11.0 Declaratory Orders 


11.00 Generally 


11.00 MC-C-2522, Frozen Cooked Vegetables—Status, .... 
...-, 9-28-59, Div. 1. (Please See 02.00, Same Title). 


11.1 Rulemaking 
11.11 Fixation of Commercial Zones 


11.11 In light of fact that this proceeding involves basically same 
factual situation already subject of much thorough study, and in view of 
fact that further lengthy continuation of this proceeding would result in 
considerable expense to parties concerned and to Commission, found that 
further notice and public procedure are impracticable and unnecessary. 76 
M. C. C. 418. Ex Parte MC-37, Commercial Zones & Terminal Areas (New 
Orleans, La. Commercial Zone). .... M. C. C. ...., 10-13-59, Div. 1. 


11.18 Request for Oral Hearing 


11.13 There is no material issue of fact here. Oral hearing or oral 
argument is not necessary, and requests therefor are hereby denied. Since 
this is case of rulemaking not coming within exception of sec. 4(b) of A. P. 
Act, Commission is required merely to “afford interested persons an oppor- 
tunity to participate in rulemaking through submission of written data, 
views, or arguments with or without opportunity to present same orally in 
any manner.” There is no provision of Act which requires hearing in 
instant proceedings. Compare 61 M. C. C. 489, 491-493; 168 F. Supp. 819. 
Ex Parte MC-54, Interpretation of Operating Rights—Alaska, .... M. C. C. 
....+, 10-13-59, Commission. 


12. Officers 


12.4 Hearing Examiners 
12.41 Franchise Applications 


12.41 In absence of any evidence, or even allegation, of intentional 
deception or fraud, Commission is entitled to rely on application as filed 
in assigning it for hearing. Compare 32 M. C. C. 619. It is clear that at 
time of hearing, application involved more than three states and, accord- 
ingly, examiner was properly assigned officer to conduct hearing. MC- 
101075, Sub 52, Transport, Inc. (Now renumbered and reentitled MC- 
117475, Sub 7, Interstate Transport, Inc.) Ext.—Sioux Falls, 8. Dak., .... 
M. C. C. ...., 10-77-59, Div. 1. 


13. Pleading 


13.7 Amendments 
13.70 Generally 


13.70 Amended complaint is sufficiently complete to inform defend- 
ants of issues involved, and was filed in general compliance with Commis- 
sion’s rules of practice. Motion to dismiss or, in alternative, to require com- 
plaint to be made more specific, does not show good and sufficient grounds to 
warrant dismissal of amended complaint, or to require further amendment 
or amplification thereof. Accordingly, motion is overruled. No. 832241, 
Shaw Whse. Co. v. Southern Ry. Co., .... I. C. C. ...., 10-6-59, Commis- 
sion. 
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13.70 Number of protestants withdrew their opposition when applica- 
tion was amended to reflect restriction. Commission is not, however, bound 
by restriction agreed to by parties where, as here, it may achieve results 
inconsistent with public interest and practicable and effective regulation. 
53 M. C. C. 255. MC-207838, Sub 42, Tompkins Motor Lines, Inc. Ext.— 
Cudahy, Wis., 9-28-59, Div. 1. 


14. Process & Notice 


14.0 Generally 
14.0 Generally 


14.0 Neither Federal Register Act (63 Stat. 381; 44 USCA 301) nor 
Administrative Procedure Act (60 Stat. 237; 5 USCA 1001) contemplates 
that notice such as is involved herein be published in Federal Register. Sec. 
13a(1) of Act and regulations issued pursuant thereto are specific in pre- 
scribing form, content and manner of filing, posting and serving notices 
authorized thereunder and there is nothing therein to require publication 
of such notices in Federal Register. Motion to dismiss will accordingly be 
overruled. F. D. 20638, Chicago & N. W. Ry. Co.—Discontinuance of 
Service bet. Minneapolis, Minn. & Council Bluffs, Iowa, .... 
10-5-59, Div. 4. 


14.2. Upon Applications 
14.21 Defective 


14.21 Application as originally filed and published in Federal Register 
did not include Salem as destination point. Application, to extent that it is 
granted herein, will, therefore, be republished, and any interested person 
will be permitted to file appropriate protest or other pleading within 30 
days of date of such republication. MC-117718, Sub 2, Glenn Penn Com. 
Car. App., 10-13-59, Div. 1. 


15. Parties 


15.0 Necessary Parties 


15.08 Applicants 


15.03 Holding company in question is not party applicant herein, is 
not required to be such party as it would not acquire control of any carrier 
by instant transaction and Commission is without power, under any of 
provisions of sec. 5 absent an application by it thereunder, to subject it to 
provisions of sec. 214 of Act. Dismissed. MC-F-6706, C. J. Roush—Control 
—Southern California Freight Lines, et al., .... M. C. C. ...., 10-6-59, 
Commission. 


15.1 Proper Parties 
15.11 Complainants 


15.11 Warehouse companies who ship and receive freight for their 
patrons and are themselves consignors and consignees are ‘“‘persons” author- 
ized to lodge complaints with Commission. 283 U. S. 501, 502. No. 82241, 
Shaw Whse. Co. v. Southern Ry. Co. .... I. C. C. ...., 10-6-59, Commission. 


15.15 Interveners 


15.15 Motion to strike statement filed by shipper in support of re- 
spondent is overruled. General Practice Rules 1.2, 1.47 and 1.73. 
12508, Roofing Materials from Millis, Mass. to Maine, .... I. C. C. ...., 
10-14-59, Div. 2. 
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15.3 Vicarious Representatives 
15.31 Agency 


15.31 Association specified in its notice of intent to protest that it 
would appear on behalf of specific carrier member, Santa Fe, and only Santa 
Fe offered any testimony. Also, applicant did not raise its objection to 
participation of Association or Santa Fe at hearing. In view of these facts, 
it is clear that Association comply with sec. 1.241 of General Practice Rules; 
that applicant was in no way prejudiced by participation of Association or 
its member carrier; and that examiner properly allowed them to participate 
as qualified parties to proceeding. 76 M. C. C. 135 distinguished. MC-11185, 
Sub 111, J-T Transport Co., Inc. Ext.—San Diego, Calif., .... M.C.C....., 
10-16- 59, Div. 1. 


16. Proof 


16.0 Generally 
16.05 Presumptions 


16.05 There is, in effect, presumption that services of existing carriers 
will be adversely affected by loss of potential traffic, even if they may not 
have handled it before. MC-11185, Sub 100, J-T Transport Co., Inc. Ext.— 
Columbus, Ohio, .... M. C. C. ...., 6-15-59, Commission. 


16.1 Issues 
16.10 Generally 


16.10 Whether facilities of Port District at Lake Calumet Harbor are 
public or private property is immaterial and need not be decided in these 
proceedings. Future needs of port make it advisable and expedient that 
more than one railroad be permitted to serve port in future. F. D. 19538, 
Illinois Central R. Co. et al.—Construction & Trackage Rights—Lake Calu- 
met Harbor, Cook County, Ill., .... I. C. C. ...., 10-5-59, Commission. 


16.10 Facts alleged in complaint charge unlawful preferences, ad- 
vantages, concessions, rebates, and discriminations, and evidence purports 
to establish violations of secs. 2, 3 and 6 of Act. While same facts may 
constitute also violation of Elkins Act, findings herein will be confined to 
issues raised in complaint. Motion to strike Bureau’s brief and bar its 
further participation is overruled. No. 32241, Shaw Whse. Co. v. Southern 
Ry. Co., .... I.C. C. ...., 10-6-59, Commission. 


16.2 Burden of Proof 
16.20 Generally 


16.20 Question is of more theoretical than practical importance and 
regardless of where burden of proof lies, carrier subject to regulation by 
Commission is expected to aid in disposition of proceeding to which it is 
party by making available all pertinent facts within its knowledge. 307 
I. Cc. C. 59. F. D. 20688, Chicago & N. W. Ry. Co.—Discontinuance of 
Service bet. Minneapolis, Minn. & Council Bluffs, Iowa, .... I. C. C. 
10-5-59, Div. 4. 

16.20 Regardless of where burden of proof lies, carrier subject to 
regulation by Commission is expected to aid in disposition of proceeding to 
which it is party. See 207 1. C. C. 59. F. D. 20658, St. Louis 8S. W. Ry. 
Co.—Discontinuance of Service—St. Louis, Mo.—Pine Bluff, Ark., .... 
I. Cc. C. ...., 10-14-59, Div. 4. 


16.21 Complaints 


16.21 Burden is upon complainant to establish Commission’s jurisdic- 
tion over matter before complaint with respect thereto may receive con- 
sideration. See 178 I. C. C. 285 and 278 I. C. C. 533. Record fails to establish 
that considered shipments moved in interstate or foreign commerce. Absence 
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of any defence in no way relieves complainant of its burden of — in this 
“a No. 32587, A. G. Bartlett v. Missouri Pac. R. Co., .... I. C. C. 
, 9-22-59, Div. 3. 


16.28 I & S Proceedings 


16.23 In proceeding of this nature respondent has burden of proof 
to show that proposed rate or charge is just and reasonable. In absence of 
any justification therefore, proposed schedules may not be approved. 
I & S M-12553, Formaldehyde—Newark, N. J. to Wallingford, Conn., .... 

" , 10-7-59, Div. 2. 


16.4 Witnesses 
16.40 Competency 


16.40 Watson’s representative is its traffic manager, a full-time em- 
ployee of company. As such, he may enter his appearance for his employer, 
and board’s acceptance thereof was in conformity with sec. 1.71 of Commis- 
sion’s General Rules of Practice. Moreover, as an officer of company he can 
be expected to have reliable knowledge of its operations and services and 
therefore also he may appear and testify as its representative. MC-101476, 
Sub 17, H. N. Dahlisten Ext.—Waterloo, Iowa, 9-29-59, Div. 1. 


16.5 Testimony 
16.52 Verified Statements 


16.52 Rule 1.50 provides, among other things, that ‘“‘The facts as- 
serted in any pleading filed under modified procedure must be sworn to by 
persons having knowledge thereof, which latter fact must affirmatively ap- 
pear in affidavit.’’ Verifications attached to pleadings of both respondent 
and intervener pertain only to certificates of service and have no application 
to facts set forth in pleadings. It is thus clear that both of these pleadings 
fail to comply with rule 1.50 and may not receive consideration. Motion to 
strike is granted. I & S M-12553, Formaldehyde—Newark, N. J. to Walling- 
en, (4a. .... LG G, , 10-7-59, Div. 2. 


16.6 Documents 
16.61 Commission’s Files 


16.61 It is in public interest that facts concerning practices of de- 
fendant, developed by Bureau of Inquiry and introduced by complainant, be 
matter of record in this proceeding. Commission is guardian of general 
public interest, and proceedings before it are not in nature of private liti- 
gation, but are matters of public concern in which whole body of shippers 
and carriers is interested. 236 U. S. 662; 242 U. S. 178, 188; 36 I. C. C. 71. 
No. 32241, Shaw Whse. Co. v. Southern Ry. Co., .... I. C. C. , 10-6-59, 
Commission. 


16.69 Exhibits 


16.69 Exhibit was submitted merely to obviate necessity of repeating 
orally for record, destination points shown thereon, and was designed to 
show extent of sales and shipping territory of shipper gleaned from its 
own records, and from its employee’s own personal knowledge and gained 
during conduct of its business. This testimony was given by qualified wit- 
ness, and protestants were afforded opportunity to cross-examine such wit- 
ness, and to refute his evidence. Evidence including exhibit and relevant 
oral testimony was admitted properly. MOC-112497, Sub 119, Hearin Tank 
Lines, Inc. Ext.—Baton Rouge, La., 9-24-59, Div. 1. 

16.69 Exhibit in question was supported by truck manifests prepared 
by Delta’s drivers. These manifests were available in hearing room for 
inspection by applicant’s counsel. Because they were prepared in ordinary 
course of business, they would be admissible under sec. 1.70 of Commission’s 
General Rules of Practice, and it necessarily follows that an abstract based 
thereon is equally admissible even though witness through which it was 
submitted had no hand in its preparation. Compare 33 M. C. C. 279, 287. 

7 
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It was indicated that freight bills underlying tonnage figures given for 
first four months were present in city where hearing was being held and 
would be made available upon request. No such request was made by 
protestants’ counsel. Presentation of voluminous mass of underlying docu- 
ments unsegregated as to either routes or points is practice to be deplored, 
but exhibit based thereon and duly admitted into evidence should not now, 
for solely that reason, be excluded. MC-1124, Sub 141, Herrin Transp. Co. 
Ext.—wU. S. Hwy. 71, .... M. C. C. , 10-9-59, Div. 1. 


16.7 Admissibility 


16.75 Hearsay 


16.75 Witness is member of Official Classification Committee, and 
there is nothing in record to indicate that he was not testifying from his 
own knowledge or information gained through his official position. Motion 
to strike his testimony as hearsay is overruled. I & S 6929, Terminal 
Charges on Order Bill of Lading Shipments, .... I. C. C. , 10-14-59, 
Div. 3. 


16.75 Protestant moves that certain portions of respondent’s evidence 
be stricken on ground of incompetence and hearsay. It does not appear that 
admission of this evidence can prejudice any substantial right of protestant. 
Motion is overruled. I & S M-12469, Varnish—South Bound Brook, N. J. 
OTR, ..--. & GG. » 9-22-59, Div. 3. 


17. Hearing 


17.4 Reception of Evidence 
17.49 Waiver of Objections 


17.49 At outset of cross-examination, it was made known that under- 
lying documents were not available, but counsel indicated he would be 
“satisfied” where, in his examination on bulk shipments, witness orally 
conceded that such movements also were exempt. In such instances, counsel 
waived his right to examine underlying documents. MO-F-6167, Pan- 
Atlantic SS Corp.—Control—S, C. Loveland Co., Inc., .... A 
10-20-59, Div. 4 


18. Decisions 


18.0 Generally 
18.02 Related Proceedings in Single Report 


18.02 These applications involve similar questions of law and fact 
and were dealt with in single report of examiner and recommended order 
issued without oral hearing. These will be disposed of here in single report. 
W-700, Sub 11, Coyle Lines, Inc. Ext.—Flint River, .... I. C. C. 
10-16-59, Div. 1. 


18.3 Exceptions 
18.35 Defective 


18.35 Although exceptions were not specifically numbered and set 
forth in compliance with rule 1.96 of General Rules of Practice, they have 
been considered; and this protestant is admonished to conform to this rule 
in future. MC-117692, Maurice Transport Co., Inc. Cont. Car. App., 10-6-59, 
Div. 1. 


18.39 Waiver 


18.39 Failure of Indiana Refrigerator to file exceptions is indication 
that interline service it has suggested on record would not in fact meet rea- 
sonable requirements. MC-107515, Sub 306, Refrigerated Transport Co., 
Inc. Ext.—Lafayette, Ind., 9-23-59, Div. 1. 
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18.5 Reconsideration 
18.57 Reopening 


18.57 Applicant was afforded full opportunity at hearing herein to 
establish need for proposed service and has failed to set forth any substantial 
or pertinent reasons why this proceeding should be reopened for further 
hearing; and, accordingly, its request for such further hearing is denied. 
MC-106074, Sub 12, B & P Motor Lines, Inc. Ext.—New Furniture, 9-28-59, 
Div. 1. 


2. FRANCHISES 
20. Generally 
20.0 Jurisdiction 


20.08 Water Carriers 


20.03 Considered waterways have been navigable for transportation 
purposes for number of years, improvements on Apalachicola System do 
not constitute opening of uncompleted waterway within meaning of proviso 
of sec. 309(d); consequently application should be dismissed. Compare 
285 I. C. C. 229. W-700, Sub 11, Coyle Lines, Inc. Ext.—Flint River, 
cvew Oe , 10-16-59, Div. 1. 


20.08 Restriction Upon Service 


20.08 Facilities already established and to be established at port are 
to be used extensively in handling of domestic as well as import and export 
traffic, and there appears no reason for limiting kind of service to be per- 
formed by applicants in event their applications are granted. As general 
rule, Commission will not restrict or limit type of service to be performed by 
rail carrier subject to part I of Act. See 252 I. C. C. 273 (285). F. D. 
19538, Illinois Central R. Co. et al.—Construction & Trackage Rights— 
Lake Calumet Harbor, Cook County, Ill., .... I. C. GC. ...., 10-5-59, 
Commission. 


20.08 Restriction allowed by examiner confining proposed service to 
traffic destined for stop-off delivery in Georgia and moving on same vehicle 
with shipments destined to one or more of other four requested destination 
states would be difficult to police and administratively undesirable. Similar 
restriction limiting service proposed therein to L.T.L. shipments moving 
with other ‘“‘L.T.L. shipments” was explicitly rejected in 79 M. C. C. 1. In 
circumstances, and for reasons indicated in cited proceeding, indicated 
restriction will not be imposed. MC-20783, Sub 42, Tompkins Motor Lines, 
Inc. Ext.—Cudahy, Wis., 9-28-59, Div. 1. 


20.1 When Interstate Franchise Required 
20.15 New Railroad Operations 


20.15 Prior to construction of connecting tracks there was no connec- 
tion between defendant lines; there was no way that traffic could be routed 
from origin to destination over lines of defendants; and all traffic destined to 
points on either of defendant lines would have moved over routes in which 
other carriers would have participated. Thus, creation of connection enabled 
both defendants to compete for traffic in territories not previously served 
by them and which were theretofore adequately served by other carriers. 
219 U. S. 186, 198. 


Courts and Commission have uniformly held that connecting tracks to 
be operated under circumstances such as those here involved constitute 
“extensions” of rail lines within meaning of sec. 1(18)-(21) and that they 
are not excepted from those provisions by provisions of sec. 1(22). See 156 
F. Supp. 711; 286 Fed. 540; 208 N. W. 809; 5 F. (2d) 777; 166 I. C. C. 707. 

Found that Chicago, M., St. & P. R. Co. and Lake Superior & I. R. Co. 
have constructed and are operating near Republic, Mich., extensions of their 
respective lines of railroad in violation of provisions of sec. 1(18)-(22) of 
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Act. Order entered requiring termination of such violation. F. D. 20048, 
Duluth, S. S. & A. R. Co. v. Chicago, M., St. P. & P. R. Co., .... I. C. C. 
«eee, 9-25-59, Div. 4. 


20.15 Operation by applicants into port district, as proposed, consti- 
tutes extension of line of railroad requiring prior Commission approval, and 
is not merely industrial spur contemplated by exemption contained in sec. 
1(22) of Act. F. D. 19538, Illinois Central R. Co. et al.—Construction & 
Trackage Rights—Lake Calumet Harbor, Cook County, Ill., .... I. C. C. 
-...-, 10-5-59, Commission. 


20.2 Administrative Policies 
20.22 Limited Term Certificates & Permits 


20.22 In recent applications involving transportation of dangerous ex- 
plosives over regular routes, it has been deemed unnecessary to impose five- 
year-term limitation approved in 64 M. C. C. 299, if termini to be served 
could be served by applicants therein under existing unrestricted dangerous 
explosives authority. See 71 M. C. C. 602. MC-1124, Sub 141, Herrin 
Transp. Co. Ext.—U. S. Hwy. 71, .... M. C. C. ...., 10-9-59, Div. 1. 

20.22 Since authority granted herein includes dangerous explosives, 
policy established by Commission in 64 M. C. C. 299, requires that as to 
those commodities, such authority be limited to five-year term. Appropriate 
condition in this respect will be imposed in findings. MC-76564, Sub 62, 
Hill Lines, Inc. Ext.—dArtesia & Roswell, N. Mex., .... M. C. C. ...., 
10-1-59, Div. 1. 


20.3 Conflicting Applications 


20.30 Generally 


20.30 Commission’s selection of that carrier is based solely on re- 
spective abilities of each to perform this service, considering their present 
operations, and effect upon each of them of grant of this authority to other. 


Arguments that one of applicants should be preferred because of its 
operations under temporary authority, because assertedly it adduced more 
persuasive public evidence in support of application and because its appli- 
cation was filed first must be rejected. MC-76564, Sub 62, Hill Lines, Inc. 
Ext.—Artesia & Roswell, N. Mex., .... M. C. C. ...., 10-1-59, Div. 1. 
20.34 Multiple Authority 


20.34 Service of both applicants is needed in order that shipper may 
continue use of these carriers’ services without necessity of use of present 
inadequate interline service between Fredricksburg and Wooster. MC-71169, 
Sub 4, B & F Transfer Co. (Corp.) Ext.—Fredricksburg, Ohio, 10-13-59, 
Div. 1. 


20.34 In connection with facilities of magnitude here involved, multi- 
ple rail service is more desirable from standpoint of efficient and economi- 
cal service to general public. F. D. 19538, Illinois Central R. Co. et al.— 
Construction & Trackage Rights—Lake Calumet Harbor, Cook County, IIL, 
---. ILC. C. ...., 10-5-59, Commission. 


20.4 Prescriptive (Grandfather) 
20.40 Requisite Proof 


20.40 In proceedings under “grandfather” clause, only pertinent evi- 
dence is that dealing with nature and extent of applicant’s operations on 
and since critical date and good faith thereof. As result, these applications 
present but one issue, i.e. scope of ‘“‘bona fide’ operations on statutory date 
and since that time. Compare 17 M. C. C. 565 and 20 M. C. C. 561. Ancil- 
lary issue, not here present, arises if there were interruptions of service, 
and it must be determined then whether such interruptions were beyond 
applicant’s control. MC-117977, Doris Long Com. Car. “Grandfather” App., 
even Gee Ge Ge scccy SOeeree, Ot. a. 
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20.43 Continuity of Operations 


20.43 Phrase “bona fide operation’’ appears in secs. 206(a)(3) and 
209(a)(3) of Act, and has been discussed in number of decisions arising 
under those sections. 315 U. S. 475, 480. No attempt was made in admin- 
istering “‘grandfather’’ provision of Motor Carrier Act of 1935 to set rigid 
standard which would apply automatically in all cases and which would 
provide absolute definition of term ‘‘bona fide operation” or even of term 
“substantial service.’’ Rather, it was recognized that what were bona fide 
operations must depend to some extent upon nature of traffic and of routes 
and territories involved. 4 M. C. C. 129, 133. 


Evidence of isolated shipment or few sporadic and infrequent ship- 
ments transported number of years prior to passage of legislation under 
consideration does not warrant finding of bona fide operations. 


Mere holding out is not sufficient to warrant finding of past bona fide 
operations. MC-117977, Doris Long Com. Car. “Grandfather” App., 
M. C. C. ...., 10-7-59, Div. 1. 


20.5 Modification of Grandfather Authority 
20.54 Commodities Authorized 


20.54 If respondent believes that his ‘“‘grandfather’”’ application has been 
decided erroneously on evidence of record, or that he could supplement 
“grandfather” record with proof of more extensive operations, such relief 
is available by filing appropriate petition in “grandfather’’ proceeding. See 
63 M. C. C. 593; and 355 U. S. 554. MOC-C-2244, W. N. Morehouse—Investi- 
gation of Operations, .... M.C. C. ...., 9-24-59, Div. 1. 


21. Nature & Extent of Operations 


21.0 Generally 


21.00 Interpretation 


21.00 Although phrase “tributary waterways’’ has been used fre- 
quently in describing extent of operating authorities granted water carriers, 
term has never been specifically construed. Nevertheless, phrase does have 
normal and commonly accepted meaning: namely stream or waters flowing 
directly into another body of water; and that definition should be applied 
here. W-700, Sub 11, Coyle Lines, Inc. Ext.—Flint River, ....1.C.C....., 
10-16-59, Div. 1. 


21.00 Sections of Act pursuant to which this proceeding was instituted 
empower Commission to issue operating authorities. Power to issue these 
operating rights implies necessary concomitant power to review certificates, 
permits or licenses and to formulate interpretative statements of general or 
particular applicability and future effect relating to them. That it is prov- 
ince of this Commission to interpret operating rights is settled. Compare 
59 F. Supp. 503, aff’d, 324 U. S. 824. 

Motor carriers’ certificates and permits, brokers’ licenses, and freight 
forwarders’ permits authorizing service “between points in United States” 
and issued prior to Jan. 3, 1959, interpreted as not authorizing service at 
points in Alaska; and those containing certain similar text interpreted in 
similar manner. Interpretative order entered. Ex Parte MO-54, Interpre- 
tation of Operating Rights—Alaska, .... M. C. C. ...., 10-13-59, 
Commission. 

21.02 Duplication—Generally 


21.02 Authority herein granted, to extent that it is duplicative of or 
duplicates any heretofore granted to applicant, shall not be construed as con- 
ferring more than one operating right. MC-112497, Sub 119, Hearin Tank 
Lines, Inc. Ext.—Baton Rouge, La., 9-24-59, Div. 1. 


21.02 Nonduplicating clause will be imposed to preclude creation of 


more than one operating right. MC-101126, Sub 116, Stillpass Transit Co., 
Inc. Ext.—Ga., 10-19-59, Div. 1. 
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21.1 Type of Operation 
21.11 Common Carrier 


21.11 Common carrier may perform, as it could prior to 1957 amend- 
ments, variety of specialized services, so long as it operates within scope of 
its certificates and holds itself out to perform these same services for all 
members of particular segment of shipping public which has need for them 
and which it is authorized to serve. MC-11185, Sub 100, J-T Transport Co., 
Inc. Ext.—Columbus, Ohio, .... M. C. C. ...., 6-15-59, Commission. 


21.11 It does not follow that common carrier, which must render 
service to other shippers, necessarily cannot provide this shipper with rea- 
sonably adequate transportation service. Compare 79 M. C. C. 695. 
MC-91811, Sub 10, M. K. Morris Ext.—Canned Goods—Hurlock to N. J., 
10-19-59, Div. 1. 


21.2 Dual Operations 


21.21 Public & Private 


21.21 Because of applicant’s varied business activities, authority 
granted will be made subject to condition that applicant keep separate his 
transportation operations from his other businesses, and maintain separate 
accounts and records. MC-117718, Sub 2, Glenn Penn Com. Car. App., 
10-13-59, Div. 1. 


21.21 Since applicant owns and operates farm in addition to his truck- 
ing business, authority granted will be conditioned so as to require him to 
keep separate these two businesses. MC-118589, Harvey Wulff Com. Car. 
App., 10-16-59, Div. 1. 


21.22 Common & Contract 


21.22 Grant of contract carrier authority would enable applicant to 
serve same shipper in dual capacity and open door to discriminatory prac- 
tices against which prohibition of sec. 210 of Act is directed. Accordingly, 
dual operations cannot be approved in circumstances here presented. 
MC-108449, Sub 59, Indianhead Truck Lines, Inc. Ext.—Service Station 
Supplies, .... M.C.C. ...., 10-13-59, Div. 1. 


21.22 Applicant is controlled by individual holding permits which 
authorize transportation of certain commodities between points in some 
states involved here. He does not, however, hold authority to transport any 
of considered commodities, and his operations would not be competitive with 
proposed common carrier operations sought herein, since different class of 
shippers would be served. Dual operations, therefore, as herein described, 
will be consistent with public interest and National Transportation Policy. 
MC-107515, Sub 306, Refrigerated Transport Co., Inc. Ext.—Lafayette, Ind., 
9-23-59, Div. 1. 


21.3 Routes Operated 
21.31 Regular Routes 


21.31 Where regular-route motor carrier authority is expressed in 
terms of numbered highway, use of numbers to designate highways over 
which carrier is authorized to operate is merely method of identification 
and should a highway be renumbered, carrier would not lose its authority 
to operate over such highway but should merely have its authority corrected 
to reflect new number. 27 M. C. C. 697, 713. Further, should same number 
be assigned to new highway when highway designated by number has been 
renumbered, carrier would not, thereby obtain operating authority over 
new highway assigned designation which has been used in its operating 
rights. 49 CFR 211.1(c)(3). Ex Parte MC-54, Interpretation of Operating 
Rights—Alaska, .... M. C. C. ...., 10-13-59, Commission. 
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21.4 Joinder of Authority 
21.40 Generally 


21.40 Since beginning of motor carrier regulation, contract carriers, 
unlike common carriers, have not been permitted to tack or join separate 
segments of their operating authorities at common service points in order 
to perform through service. 49 M. C. C. 108; and 43 M. C. C. 755. 


Interchange with other carriers of freight moving to or from points 
beyond its own lines has never been permitted to contract carriers. Contract 
carrier, however, is permitted to participate in operation which closely 
resembles interchange by acting as agent of shipper and turning a 
over, as agent, to another carrier at common point of service. 19 M. C. C. 
629; 8 M. C. C. 391. MOC-114614, Sub 5, T. T. Brooks Trucking Co., Inc. 
Conversion rere 4 , 9-23-59, Commission. 


21.40 Right of motor carrier to tack grants of authority requires 
either specific authorization for joinder or there must be point of service 
common to both operating authorities, and such authority must be authorized 
in manner which would permit interchange at points common to both routes 
if rights were in separate hands. 37 M. C. C. 763 and 47 M. C. C. 718. 
MC-106977, Sub 19, T. S. C. Motor Freight Lines, Inc. Ext.—dAlternate 
Routes, .... M. C. C. , 9-30-59, Div. 1. 


21.42 Restrictions 


21.42 Where possibility of tacking of separately stated operating 
rights exists in sec. 212(c) proceedings, restrictions against such joinder 
should be imposed in all certificates issued. 

Restrictions against interchange of traffic should not be imposed in 
certificates granted to converted carriers in sec. 212(c) proceedings. 
MC-114614, Sub 5, T. T. Brooks Trucking Co., Inc. Conversion App., .... 
M. C. C. , 9-23-59, Commission. 

21.42 Findings herein will limit traffic to that originating at, and 
destined to, specific origins and destinations. Thus by very terms of findings, 
transportation of traffic which would be transported either in connecting- 
line service or by any combination of applicant’s authorities is precluded. 
MC-107515, Sub 306, Refrigerated Transport Co., Inc. Ext.—Lafayette, Ind., 
9-23-59, Div. 1. 

21.42 It is clear that restriction contained in applicant’s present route, 
limiting service to traffic moving to and from points on U. S. Hwy. 165 north 
of Alexandria, does not prevent combining of such route with applicant’s 
other routes at common points of service. See 62 M. C. C. 694. MC-106977, 
Sub 19, T. S. C. Motor Freight Lines, Inc. Ext.—Alternate Routes, 

. > , 9-80-59, Div. 1. 


21.5 Points Authorized 
21.50 Generally 


21.50 Protestant interprets term “within 100 miles of Columbus 
Circle, N. Y.’’ in its authority as modifying only New York territory author- 
ized in its base area. There is no reasonable basis for this strained inter- 
pretation. See 69 M. C. C. 161. MC-102616, Sub 654, Coastal Tank Lines, 
Inc. Ext.—Riverside, .... M. C. C. , 9-29-59, Div. 1. 

21.50 Even if pending applications should be approved, applicants 
would still not be authorized to operate within port district and nothing 
herein is to be construed as authority to applicants to operate over tracks 
owned by, and located within, port district. F. D. 19538, Illinois Central R. 
Co. et al.—Construction & Trackage Rights—Lake Calumet Harbor, Cook 
Counts, Bh, «... % G G. , 10-5-59, Commission. 

21.50 Though there has been a change in definition of “‘State’’ and 
“United States’ in parts II and IV of Act, statutory changes did not affect 
certificates, permits, and licenses issued by Commission. At time of issue 
of operating rights employing one or other of these terms, their meanings 
were same as statutory terms but, because they are merely descriptive of 
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territorial scope of operations authorized, they are not subject to any change 
that may be made in definitions set forth in Act unless Congress should 
evidence such intent. Ex Parte MC-54, Interpretation of Operating Rights— 
Alaska, .... M. C. C. ...., 10-13-59, Commission. 


21.54 Specified Plants 


21.54 Although Commission is normally reluctant to limit grants of 
common carrier authority to plant sites, in view of support of only one 
shipper herein, and fact that Baton Rouge industrial area is substantial, 
grant herein should be so confined. MC-112497, Sub 119, Hearin Tank 
Lines, Inc. Ext.—Baton Rouge, La., 9-24-59, Div. 1. 


21.55 Indefinite Locations 


21.55 Although application specified points of destination as summer 
camps, this is somewhat ambiguous; accordingly, findings will except in- 
corporated municipalities which will accomplish purpose of application. 
FF-248, Sam Sheiman Freight Forwarder App., .... I. C. C. ...., 10-8-59, 
Div. 1. 


21.59 Commercial Zones—Specific 


21.59 In addition to great distances of industries west from commer- 
cial zone as presently defined, there are extensive industry-free areas sepa- 
rating these plants from each other. In summary, no convincing reasons 
appear for enlargement of commercial zone beyond its present western 
boundary. 


Area on or closely adjacent to east bank of Mississippi River is part of 
commercial zone of New Orleans contemplated by sec. 203(b)(8) of Act, 
and zone limits should be redefined to include it. Ex Parte MC-37, Commer- 
cial Zones & Terminal Areas (New Orleans, La. Commercial Zone), 

M. C. C. ...., 10-13-59, Div. 1. 


21.59 Record shows that facilities of shipper at Panama are located 
in commercial zone of that point and, consequently, it is not necessary to 
authorize transportation from points within 10 miles of Panama. MC- 
114211, Sub 13, Donaldson Transfer Co. Ext.—Lumber, 8-26-59, Div. 1. 


21.59 No authority need be granted from St. Bernard as it is point 
within Cincinnati commercial zone. MC-101126, Sub 117, Stillpass Transit 
Co., Inc. Ext.—Nitro, W. Va., 10-8-59, Div. 1. 


21.59 Authority to serve Minneapolis carries with it authority to serve 
all points in Minneapolis-St. Paul commercial zone, and grant of authority 
will be phrased accordingly. MC-118589, Harvey Wulff Com. Car. App., 
10-16-59, Div. 1. 


21.6 Equipment Operated 
21.68 Leased Equipment 


21.68 So-called “lease arrangement” is not bona fide lease as contem- 
plated by regulations promulgated in 68 M. C. C. 553. Rather it appears 
to be unauthorized lease of operating rights. It is “‘lessor’’ who accepts 
freight, delivers shipments, pays drivers, retains responsibility for freight 
and, on occasion, prepares billing. Equipment leased to CM&E is fully 
loaded, ready for movement, before applicant finds it necessary to lease 
vehicle to CM&E, and equipment is thus not available to lessee to augment 
its fleet as contemplated by leasing portion of regulations as opposed to 
interchange section of rules. CM&E not only pays nothing for privilege of 
leasing equipment, but in fact, receives portion of transportation charges. 
Concluded that no lease of equipment actually exists, and that ostensible 
lessee-carrier, CM&E, merely accepts percentage of revenues as consideration 
for permitting ostensible lessor, applicant, to operate under former’s 
authority. Illegality of such arrangements has been pointed out in past. 
86 F. Supp. 257, 259. MC-79695, Sub 18, Steel Transp. Co., Inc. Ext.— 
Nonferrous Metals, .... M. C. C. ...., 9-23-59, Div. 1. 
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21.7 Service Authorized 
21.71 Class of Patrons 


21.71 “Keystone” restriction in contract carrier’s permit limits not 
commodities which may be transported or territory which may be served, 
but persons or class of persons with whom carrier may enter into transpor- 
tation contracts. Such restrictions take their names from application pro- 
ceeding in which they were first imposed. 19 M. C. C. 475; 319 U. S. 88. 
“Keystone” restriction was devised in order to enable Commission to grant 
contract-carrier authority which was at once broad enough, with respect to 
commodities authorized, to enable carrier to provide complete service for 
shippers which it served and, at same time, would tie carrier down to service 
for one specific industry or type of business enterprise, thus affording pro- 
tection to carriers serving other classes of shippers from unwarranted 
competition. 


In instances where ‘‘Keystone”’ restrictions appear in permits of carriers 
who are to be converted, certificates to be issued in lieu thereof should 
contain appropriate terms which will continue to some extent, at least, 
effectiveness of ‘‘Keystone”’ restrictions. MC-114614, Sub 5, T. T. Brooks 
Trucking Co., Inc. Conversion App., .... M.C.C. ...., 9-23-59, Commission. 


21.71 Fact that respondent is unrestricted as to shippers he may serve, 
affords no basis whatever for expansion of scope of commodity description 
‘“‘packinghouse products” in respondent’s or any other certificate over and 
above that which is authorized by same commodity description in any permit 
issued by Commission. MC-C-2244, W. N. Morehouse—Investigation of 
Operations, .... M. C. C. ...., 9-24-59, Div. 1. 


21.72 Kind of Shipment 
21.72 Airplane fuselages in question must be loaded by crane, and thus 


they ‘‘require’’ special equipment for their transportation because of their 
size and weight; however, requisite loading and unloading equipment is 
supplied by consignor and consignee. Hence transportation service involved 
may be provided by either general-commodity carrier or heavy hauler, since 
it falls within so-called twilight zone summarized in 64 M. C. C. 229, and 
reaffirmed in 79 M. C. C. 335. MC-11185, Sub 111, J-T Transport Co., Inc. 
Ext.—San Diego, Calif., .... M. C. C. ...., 10-16-59, Div. 1. 


21.8 Conversion of Operation 
21.81 Contract to Common 


21.81 Mere conversion should not create for converted carrier new 
common carrier operating rights which are not substantially similar, with 
respect to commodities and territory, to those intrinsic in its old status or 
which are not within normal operating framework of its existing permits. 

Once having found that contract carrier is entitled to conversion, Com- 
mission has no alternative but to issue certificate authorizing performance 
not of operations actually conducted on “‘grandfather’’ date, but of transpor- 
tation service authorized by permits outstanding on that date; and dormancy 
of operating rights is not issue to be considered in determining conversion 
proceedings. One reservation must be made, however. Where no service 
is being provided, it clearly would not be possible to make determination 
that carrier’s operations are those of common carrier and to authorize con- 
version. MC-114614, Sub 5, T. T. Brooks Trucking Co., Inc. Conversion 
App., .... M. C. C. ...., 9-23-59, Commission. 


22. Commodity Authority 
22.0 Generally 


22.01 Interpretation 


22.01 Where, as here, there is no ambiguity in language of certificate 
as issued, it is neither necessary or proper to examine record which formed 
basis for its issuance in order to determine what authority was granted. 
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48 M. C. C. 289. MC-C-2244, W. N. Morehouse—Investigation of Operations, 
roe YS , 9-24-59, Div. 1. 


22.05 “General Commodities” 


22.05 gee Sub 111, J-T Transport Co., Inc. Ext.—San Diego, 
Calif., M. C. C. , 10-16-59, Div. 1. (Please See 21.72, Same Title). 


22.5 Semi-Processed Material 
22.53 Vegetable & Animal Oils & Grease 


22.53 Although some question has been raised by applicant as to 
whether or not protestants’ authority to transport ‘‘vegetable and animal 
oils and fats, and blends thereof,’’ includes transportation of ‘animal and 
vegetable oil products, and blends thereof,’’ commodity descriptions are 
sufficiently similar so that while they may or may not be mutually all- 
inclusive, number of similar commodities may be transported under either 
description. MC-101126, Sub 116, Stillpass Transit Co., Inc. Ext.—Ga. 
10-19-59, Div. 1. 


22.54 Industrial Chemicals & Acids 


22.54 Pulp mill liquid is liquid chemical as described in Maxwell case, 
63 M. C. C. 677, because it is substance resulting from chemical change 
induced by chemical process and which is not intended, at time of trans- 
portation, for packaging and sale to general public without further proces- 
sing. MC-112497, Sub 139, Hearin Tank Lines, Inc. Ext.—Pasadena, Texas, 
ae , 8-26-59, Div. 1. 


22.6 Industrial Manufactures 
22.64 Construction Material 


22.64 Authority to transport building materials would not include 
shipments of clay products known by it in advance as intended for use other 
than as building material in construction or repair of a building. MC-13087, 
Sub 19, Stockberger Transfer & Storage, Inc. Ext.—Clay Products, 10-8-59, 
Div. 1. 


22.8 Necessaries 
22.80 Generally 


22.80 There is no question but that products, such as soap and lux 
liquid produced by Lever Bros., are not, in fact, products of a packinghouse, 
and hence do not fall within generic commodity description ‘‘packinghouse 
products.” 63 M. C. C. 625. MO-C-2244, W. M. Morehouse—lInvestigation 
of Operations .... M. C. C. , 9-24-59, Div. 1. 


23. Qualification of Applicant & Providence of Operation 


23.2 Providence of Operation 
23.20 Generally 


23.20 Record shows that if direct service by applicants to port is 
permitted, linehaul business, without doubt, will provide profitable opera- 
tions for applicants. As for crosstown switching service, charges to be as- 
sessed are indefinite, and no doubt will be adjusted to cover actual costs 
for service provided. Service to port proposed by applicants will not be 
improvident. F. D. 19538, Illinois Central R. Co. et al.—Construction & 
Trackage Rights—Lake Calumet Harbor, Cook County, Ill, .... I. C. C. 

, 10-5-59, Commission. 


23.21 Backhauls 


23.21 It is difficult to determine from financial statements submitted 
at hearing by applicant that its past one-way long-haul operations to desti- 
nation points less distant than many sought to be served herein have been 
profitable. MC-106074, Sub 12, B & P Motor Lines, Inc. Ext.—New 
Furniture, 9-28-59, Div. 1. 
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23.3 Facilities & Equipment 


23.30 Generally 


23.30 Evidence indicates that applicant has been transporting con- 
siderable quantities of bagged cement under temporary authority, and that 
if instant application is granted, he will obtain self-loading trailers, portable 
pumps, or any additional equipment that may be required to facilitate load- 
ing of bulk cement into his vehicles at team track location, at which point 
baggage cement presently is loaded from rail cars. In circumstances, appli- 
cant has satisfied his burden of establishing feasibility of — operation. 
MC-115162, Sub 41, Walter Poole Ext.—Cement, 
8-26-59, Div. 1. 


23.6 Unauthorized Operations 
23.60 Generally 


23.60 Applicant who has demonstrated complete disregard for law may 
not be found fit. Applicant has failed to sustain his burden of proving his 
fitness, and applications should be denied. MC-116073, Sub 4, J. C. Barrett 
Ext.—Ironwood, Mich., .... M. C. C. , 10-19-59, Div. 1. 


23.60 It appears from shipper’s evidence that applicant has performed 
extensive unauthorized operations in which shipper is implicated and 
upon which finding of unfitness could be based. Applicant is admonished 
to discontinue all unauthorized operations, and he is cautioned to adhere 
strictly to terms of his permits in accepting tendered traffic in future. MC- 
2855, Sub 5, R. L. Hogge Ext.—Pallets, 8-27-59, Div. 1. 


23.61 Extenuating Facts 


23.61 In view of clear need for freight forwarder service shown herein, 
and of applicant’s filing of application when advised that his operations may 
require authority, his past infrequent unauthorized motor-carrier operations 
from and to points outside of New York commercial zone do not warrant 
denial of application. However, applicant is admonished to immediately 
discontinue these operations if they presently are being conducted. FF-248, 
Sam Sheiman Freight Forwarder App., .... I. C. C. ...., 10-8-59, Div. 1. 


23.62 Good Faith 


23.62 Although unauthorized operations of applicant are not con- 
doned, they were not conducted under such circumstances as to constitute 
bar to grant of authority if otherwise warranted by evidence. MC-95478, 
Sub 8, H. A. Daub, Inc. Ext.—Sand from N. J. to Pa., 10-6-59, Div. 1. 


23.62 Although so-called lease arrangement is unauthorized lease of 
operating authority, there is no showing that applicant has conducted such 
operations in wilful violation of Act and leasing regulations. Furthermore, 
denial of authority on grounds that past leasing operations were unlawful 
would prevent applicant from providing shipper with complete service shown 
to be needed and could result in diversion of all of shipper’s traffic from 
applicant to another carrier. It is patently clear that loss of this income 
would adversely affect applicant’s entire operation and its ability to serve 
other shippers. MC-79695, Sub 18, Steel Transp. Co., Inc. Ext.—Nonferrous 
Metals, .... M. C. C. , 9-23-59, Div. 1. 


23.64 Unsubstantial 


23.64 Although applicant’s service to Murraysville warehouse and its 
incomplete freight bills are not considered to be of such nature as to compel 
finding that it is not fit, applicant is admonished that its operations must 
hereinafter be performed in conformity with terms of its certificates and 
with rules and regulations of Commission. MC-116008, Sub 18, Archie's 
Motor Freight, Inc. Ext.—Peanut Butter, 10-19-59, Div. 1. 
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24. Need for Proposed Operation 
24.0 Generally 


24.01 Requisite Proof 


24.01 Grant of authority to transport frozen foods, as described in 
application, is not justified upon showing that only single frozen food item 
is or will move in proposed service. Although Commission is reluctant to 
couch grant of authority in such limited terms, lack of representative show: 
ing of other frozen food items that would be offered applicant for trans- 
portation precludes broader generic commodity authorization. Hence, find- 
ings will be limited accordingly. MC-107107, Sub 102, Alterman Transport 
Lines, Inc. Ext.—Thomasville, 10-19-59, Div. 1. 


24.01 In order to support finding of public convenience and necessity, 
it is necessary that there be evidence sufficient to establish with reasonable 
definiteness that traffic will move to specific destination points or areas. 
MC-109584, Sub 61, Arizona-Pacific Tank Lines Ext.—Coconut Oil, 10-20-59, 
Div. 1. 


24.01 Although motor service has certain inherent advantages not 
found in rail service which often warrant grant of authority, mere recita- 
tion of such advantages without supporting evidence as to amount of traffic 
involved or its points of origin and destination will not support grant of 
proposed authority. MC-109584, Sub 48, Arizona-Pacific Tank Lines Ext.— 
Cottonseed Oil to Oregon & Wash., .... M. C. C. ...., 10-1-59, Div. 1. 


24.01 Applicant must establish that public need exists for its proposed 
service and that it is fit and able properly to perform such service. MC- 
106074, Sub 12, B & P Motor Lines, Inc. Ext.—New Furniture, 9-28-59, 
Div. 1. 


24.01 Before granting authority to engage in motor-carrier operations, 
Commission must find, among other things, that applicant is fit and able, 
financially and otherwise properly to conduct such operations. MC-116073, 
Sub 4, J. C. Barrett Ext.—Ironwood, Mich., .... M. C. C. ...., 10-19-59, 
Div. 1. 


24.01 In absence of convincing evidence of showing of need for appli- 
cant’s proposed service which existing carriers cannot or will not satisfy, 
application must be denied. MC-50132, Sub 46, Central & Southern Truck 
Lines, Inc. Ext.—St. Joseph, Mo., 10-7-59, Div. 1. 


24.01 It is essential that definite and substantial need be shown to 
exist for proposed service before authority may be granted. 


Evidence of supporting shipper is so vague and uncertain with respect 
to its requirements, it cannot be found that existing carriers cannot meet 
its needs. MC-101476, Sub 17, H. N. Dahlsten Ext.—Waterloo, Iowa, 
9-29-59, Div. 1. 


24.01 No motor carriers oppose application; however, such fact does 
not relieve applicant of establishing by probative evidence: (1) need for 
proposed service; and (2) existing services are inadequate to meet or 
incapable of meeting reasonable transportation requirements of supporting 
shippers. MO-117401, Hansen Bros. Elevator Co. Com. Car. App., 10-8-59, 
Div. 1. 


24.01 Congress, courts, and Commission have placed higher value 
on future convenience and necessity than on convenience and necessity that 
presently might exist in sec. 1(18) construction proceedings. If applicants 
can prove, as they have herein, that proposed construction either presently 
or in reasonably near future is necessary to meet public need, and will be 
reasonably profitable, Commission may issue certificate authorizing proposed 
construction. Transportation service which aids in future development of 
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territory is in public interest. 288 U. S. 14. Considering all circum- 
stances in these proceedings, particularly expansion program now in progress 
at port, and increased amount of rail traffic to be made available at port, 
additional service of applicants is warranted. 271 I. C. C. 541. 


Changed conditions require that situation with respect to railroad 
service at Lake Calumet Harbor be reappraised in light of evidence bearing 
upon present and particularly future public convenience and necessity. 
F. D. 19538, Illinois Central R. Co. et al.—Construction & Trackage Rights 
—Lake Calumet Harbor, Cook County, Ill, .... I. C. C. ...., 10-5-59, 
Commission. 


24.01 Expenses incurred prior to grant of authority cannot be con- 
trolling in resolving issues posed here. MC-11185, Sub 111, J-T Transport 
Co., Inc. Ext.—San Diego Calif., .... M. C. C. ...., 10-16-59, Div. 1. 


24.01 While inability to locate qualified carrier, under certain cir- 
cumstances, may give rise to presumption of nonexistence of available motor 
carrier service, this fact, standing alone, is not sufficient to establish need 
for proposed service. This is particularly true where, as here, opposing 
carrier has had no knowledge of shippers’ transportation needs, has re- 
quisite authority to perform proposed transportation service, and professes 
ability and willingness to meet their reasonable transportation requirements. 
MC-118756, L. R. McCandlish Com. Car. App., 9-25-59, Div. 1. 


24.01 Past continued performance of lawful transportation under 
proviso is evidence itself of public need for continuance thereof. 38 M. C. C. 
574. MOC-F-6706, C. J. Roush—Control—Southern California Freight Lines 
et al., .... M.C.C. ...., 10-6-59, Commission. 


24.01 Burden of proof rests upon applicant to show that need exists 
for proposed service, and that such need cannot be met adequately by exist- 
ing carriers. MC-107496, Sub 124, Ruan Transport Corp. Ext.—Paint 
Materials, .... M.C.C. ...., 9-28-59, Div. 1. 


24.01 Mere existence of monopoly, standing alone, is not sufficient 
justification for establishment of new operation in absence of showing of 
some inferiority or inadequacy in transportation service of existing carrier. 
63 M. C. C. 626, 628. MC-101075, Sub 52, Transport, Inc. (now renumbered 
and reentitled MC-117475, Sub 7, Interstate Transport, Inc.) Ext.—Sioux 
Farms, 6. Bak. .... BM. C.G. 2.05 SOTO, Dee. A. 


24.01 Before Commission may grant authority for institution of new 
operation, it must first find that substantial need for such service exists 
and that it will be utilized to extent for which authority is granted. MC- 
95540, Sub 300, Watkins Motor Lines, Inc. Ext.—Denison, Iowa, 9-23-59, 
Div. 1. 


24.01 In proceedings such as this, burden is upon applicant to show by 
probative evidence that there is need for proposed service, and that such 
service will be used, if authorized. MC-109818, Sub 11, Eldon Wenger 
Ext.—Lumber, 9-22-59, Div. 1. 


24.01 Volume which is expected to move is not great, however; and 
any additional authority to serve such destinations should be granted to 
applicant only upon showing that services of existing carriers cannot ade- 
quately meet shipper’s reasonable transportation requirements. No such 
showing has been made with respect to 10 states here in dispute. 


In addition, no evidence was adduced to show that shipments to points 
in Colo. would move in interstate commerce, nor is there any evidence with 
respect to shipper’s need for service to, or applicant’s intention or ability 
to serve points in Alaska. Accordingly, these states will also be eliminated 
from authority granted herein. MC-8681, Sub 72, Western Auto Transports, 
Inc. Ext.—Turret Derricks, 9-23-59, Div. 1. 
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24.03 Contract Carriage 


24.03 Congress did not intend abandonment of long continued prac- 
tice of considering adequacy of existing common as well as contract carrier 
service in determining whether need has been established for proposed con- 
tract carrier operation, and prior holdings that existing carriers are entitled 
to transport all traffic which they can economically and efficiently handle 
before additional authority is granted are equally valid today as they were 
prior to 1957 amendments. MC-117417, Chinook Motor Freight, Inc. Cont. 
Car. App., 10-7-59, Div. 1. 

24.03 Proposed operation has not been shown to be consistent with 
public interest and National Transportation Policy. Applicant does not 
propose to dedicate any equipment to shipper’s exclusive use, nor does it 
propose specialized service differing in any way from that already available 
from protestant. MC-109451, Sub 96, Ecoff Trucking, Inc. Ext.—Jefferson- 
ville, Ind., 10-7-59, Div. 1. 

24.03 It is incumbent upon applicant to show definite need and de- 
mand for service proposed; and, even though no opposing carriers are 
authorized to serve points in some origin states sought, applicant is not 
relieved of his burden of proof. MC-68807, Sub 27, B. H. Herr Ext.—Maine, 
10-19-59, Div. 1. 

24.03 Record of this kind, containing, as it does, contradictory evi- 
dence by applicant and his supporting shipper as to where considered traffic 
has moved in past, does not support grant of authority. Applicant has failed 
to sustain his burden of showing that need for proposed service exists. 
MC-2855, Sub 5, R. L. Hogge Ext.—Pallets, 8-27-59, Div. 1. 

24.03 In determining application for contract carrier authority, factor 
which must be considered is whether supporting shipper has need for service 
that existing common carrier is unable to provide. MC-118786, W. S. M. 
Lehman Cont. Car. Car. App., 10-8-59, Div. 1. 

24.03 Fact that applicant intends to operate as contract carrier as 
defined in sec. 203(a)(15) of Act by confining its proposed service ex- 
clusively to supporting shipper does not of itself make actual transportation 
service proposed materially different from that provided by existing common 
carriers; nor does it follow that common carrier necessarily cannot provide 
this shipper with reasonably adequate transportation service. MC-117692, 
Maurice Transport Co., Inc. Cont. Car. App., 10-6-59, Div. 1. 


24.03 Shipper’s labor policies as well as existing agreements with 
Teamsters’ Union which prevent common carriers from switching shipper’s 
trailers at consignees’ establishments do not alone warrant grant of addi- 
tional operating authority to contract carrier whose drivers are permitted 
to perform this incidental service. MC-91811, Sub 10, M. K. Morris Ext.— 
Canned Goods—Hurlock to N. J., 10-19-59, Div. 1. 

24.03 Willingness and ability of opposing motor common carriers to 
provide whatever service is needed by shipper are proper subjects for con- 
sideration in determining whether or not grant of permit would be con- 
sistent with public interest and National Transportation Policy. MC-118549, 
C. V. Nielsen Cont. Car. App., 10-5-59, Div. 1. 


24.03 It is incumbent upon applicant to show that proposed service 
is responsive to need which cannot be met as economically or efficiently by 
existing carriers. MO-111489, Sub 4, Tel-Radio Transport Corp. Ext.—De 
Kalb, Ill., 10-12-59, Div. 1. 


24.04 Parallel State Authority 


24.04 Moreover, applicant, which already transports intrastate traffic 
to and from points on proposed route over its east-west routes, appears to be 
logical carrier to provide proposed service insofar as Wild Rose is con- 
cerned, and authority to serve that point should also be granted. MC-28990, 
Sub 4, Seymour Transfer Lines, Inc. Ext.—Wautoma, Wis., 10-19-59, Div. 1. 
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24.07 Temporary Need 


24.07 Protestants’ contention that service could be provided under 
repeated grants of temporary authority is without merit in view of timing 
problems and need of contractors to be assured of motor carrier service once 
bid is based on such service. MO-109485, Sub 7, Ellsworth Bros. Truck 
Line, Inc. Ext.—Cement, .... M. C. C. ...., 9-28-59, Div. 1. 


24.09 Substitution of Contract for Private Carriage 


24.09 Shipper’s preference for contract carrier service of applicant 
as substitute for its no longer usable private carriage cannot be said to 
outweigh adverse effect upon opposing carriers which loss of present and 
potential traffic would have. Application, therefore, will be denied. MC- 
118549, C. V. Nielsen Cont. Car. App., 10-5-59, Div. 1. 


24.1 Patron Need 
24.11 Preference or Desire 


24.11 In absence of proof of material deficiencies in available service, 
mere preference of shipper for proposed service does not afford sufficient 
basis upon which to predicate grant of operating authority. MC-117417, 
Chinook Motor Freight, Inc. Cont. Car. App., 10-7-59, Div. 1. 


24.11 Shipper’s asserted preference that service be available from 
one carrier on all of its present and future shipping and receiving needs is 
not supported by any showing of need therefor; and its mere preference, of 
course, furnishes no support for grant of such authority. MC-102616, Sub 
654, Coastal Tank Lines, Inc. Ext.—Riverside, .... M. C. C. ...., 9-29-59, 
Div. 1. 


24.11 At best, these shippers have shown only preference for proposed 
service based upon desire for some savings in transit time on their ship- 
ments. All things considered, this portion of application should be denied. 
MC-106977, Sub 19, T. S. C. Motor Freight Lines, Inc. Ext.—Alternate 
Routes, .... M.C.C. ...., 9-80-69, Div. 1. 


24.15 Enlarged Patron Market 


24.15 Applicant has shown need for transportation of liquid feed 
ingredients and fertilizer solutions (except anhydrous ammonia), in bulk, 
in tank vehicles, from shipper’s plant to points in considered states. Shipper 
presently has no reasonably adequate transportation service which would 
enable it to develop new outlets for these products in proposed states; and 
unless such transportation is authorized, shipper’s efforts to obtain new 
business to replace that lost at Atlas would be greatly impeded. MC-59117, 
Sub 11, Elliott Truck Line, Inc. Ext.—Ill., 9-25-59, Div. 1. 


24.16 Commercial Competition 


24.16 Availability of faster and more flexible service from applicant 
would enable shipper to compete more effectively for business from custom- 
ers who cannot be supplied by rail or are not located on routes of existing 
regular-route motor carriers. MC-113362, Sub 7, Ellsworth Freight Lines, 
Inc. Ext.—Conn., 10-1-59, Div. 1. 


24.17 Patronage of Unauthorized Operation 


24.17 While failure of applicants to utilize proper caution before pro- 
ceeding to establish connection in question is not condoned, disputed evi- 
dence showing traffic moving over connection since its establishment is ad- 
missible on, though not controlling of, issue of public convenience and 
necessity. F. D. 20048, Duluth, S. S. & A. R. Co. v. Chicago, M., St. P. & P. 
Rm. Ge, ..1. GC, 2.02, DSSS, Oe. <. 
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24.2 Traffic Available 
24.24 Contingently or Speculatively 


24.24 Under applicant’s operating proposal his vehicles would be 
available for loading in Wash. and Oregon only as result of his westbound 
movement of so-called exempt commodities. These latter movements are 
seasonal and occasional, and proposed service at best would be equally 
spasmodic. Evidence of such vague, speculative, and conjectural nature 
will not support grant of requested authority. MC-109818, Sub 11, Eldon 
Wenger Ext.—Lumber, 9-22-59, Div. 1. 


24.25 New or Increased Traffic 


24.25 Witnesses for operators of facilities at Lake Calumet Harbor 
were unanimous in forecasting material increases in tonnages for future. 
Present facilities at lake are not expected to be utilized to capacity for 
several years, and large additions are planned for early construction. It is 
imperative, therefore, that at very beginning of this new era of development, 
plan and system for handling transportation needs of port be established 
which will assure type of service that is expected and will provide for 
steady progress and expansion. Admission of applicants to area will supply 
such needed service. F. D. 19538, Illinois Central R. Co. et al.—Construc- 
tion & } Rights—Lake Calumet Harbor, Cook County, IIl., 

, 10-5- 59 Commission. 


24.3 Rates, Charges & Tariff Privileges 
24.30 Generally 


24.30 Shipper has preferred applicant’s service because, in certain 
instances, its stop-off charges are lower than those of existing carriers, but 
this factor does not warrant finding that public need exists for proposed 
service. MC-116008, Sub 18, Archie’s Motor Freight, Inc. Ext.—Peanut 
Butter, 10-19-59, Div. 1. 


24.30 Difference between single-line and multiple-line switching rates 
at Chicago could be sufficient to divert to railroads some of traffic now 
handled by trucks within switching area. Furthermore, with additional 
railroads participating in providing direct service at port, there would be 
greater interest and incentive to make available to midwestern shippers and 
receivers of freight more favorable import and export rates. 


General matters in regard to rates, while not necessarily of controlling 
importance, are factors which may be considered along with all other evi- 
dence in determining whether public convenience and necessity require con- 
struction of line of railroad into particular area. F. D. 19538, Illinois Cen- 
tral R. Co. et al..—Construction & Trackage Rights—Lake Calumet Harbor, 
Cook County, Ill., .... 1. C. C. , 10-5-59, Commission. 


24.30 Mere desire for lower rates is not sufficient to warrant grant of 
additional authority in area adequately served now. Appropriate relief is 
afforded by Act if existing rates are considered unjust and unreasonable. 
MC-11185, Sub 111, J-T Transport Co., Inc. Ext.—San Diego, Calif., 

‘ , 10-16-59, Div. 1. 


24.30 American’s support of this application is engendered in large 
measure by rate considerations which are not sufficient basis upon which to 
predicate grant of authority. MO-91811, Sub 10, M. K. Morris Ext.—Canned 
Goods—Hurlock to N. J., 10-19-59, Div. 1. 


24.30 Level of rates is not factor which Commission may consider in 
determining whether proposed service is in public interest, unless it is dem- 
onstrated that existing rates are so unreasonably high as to constitute, in 
effect, an embargo. MC-118485, Sub 2, Southland Produce Co., Inc. Cont. 
Car. App., .... M. C. C. , 10-7-59, Div. 1. 
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24.31 Minima & Transit Privilege 


24.31 Mere desire for in-transit privileges without concurrent show- 
ing of public need for transportation service sought does not warrant grant 
of authority. MC-109584, Sub 61, Arizona-Pacific Tank Lines, Ext.—Coco- 
nut Oil, 10-20-59, Div. 1. 


24.4 Adequacy of Facilities 


24.40 Generally 


24.40 Although shippers generally allege that existing motor carriers 
have not had equipment available on certain occasions, this claim is not 
entitled to much consideration in absence of probative evidence of specific 
and substantial failures by specific carriers to provide equipment. MC-50132, 
Sub 46, Central & Southern Truck Lines, Inc. Ext.—St. Joseph, Mo., 10-7-59, 
Div. 1. 


24.40 Shippers’ complaints, as professed herein, pertain exclusively 
to period of time of above-normal steel shipments. Additional equipment 
acquired by protesting carriers should tend to alleviate any similar special 
situation when, if ever, it should occur. Denied. MC-59266, Sub 7, J. H. 
Yourga Ext.—N. Y.-N. J., 10-9-59, Div. 1. 

24.45 Flatbed Trailers 


24.45 Shippers have shown need for faster service than that avail- 
able by rail and for special unloading advantages inherent in flatbed trail- 
ers which applicant has available for use in transportation of this traffic. 
MC-114211, Sub 13, Donaldson Transfer Co. Ext.—Lumber, 8-26-59, Div. 1. 
24.46 Special Truck Equipment 


24.46 Although Refrigerated’s service has been satisfactory to extent 
it has had equipment available, it admits that it has not always been able 
to furnish all of vehicles needed. In circumstances, need has been demon- 
strated for service of additional carrier. MC-20783, Sub 42, Tompkins Motor 
Lines, Inc. Ext.—Cudahy, Wis., 9-28-59, Div. 1. 


24.5 Adequate Amount of Service 
24.51 Emergency Shipments 


24.51 Existing service cannot be deemed deficient because it cannot 
meet occasional emergency needs. Appropriate emergency temporary 
authority may be obtained, upon proper showing, to meet these occurrences. 
MC-101126, Sub 116, Stillpass Transit Co., Inc. Ext.—Ga., 10-19-59, Div. 1. 


24.51 In event of occurrence of some emergency which may disrupt 
Dugan’s service, temporary authority may be issued to some other carrier 
or carriers to meet whatever transportation needs supporting shippers may 
have. MC-101075, Sub 52, Transport, Inc., (now renumbered MC-117475, 
Sub — and Reentitled Interstate Transport, Inc.) Ext.—Sioux Falls, 8. Dak., 

c+ a. oe , 10-7-59, Div. 1. 
24.53 gee 


24.53 Rail service is not adequate to meet all of transportation re- 
quirements of supporting shippers because of its inflexibility and longer 
transit times. MC-5267, Sub 11, Wm. R. & O. A. Brumfield Ext.—Lime- 
stone, 9-28-59, Div. 1. 


24.53 In situations where existing facilities are physically adequate, 
addition of more facilities is unwarranted unless it is apparent that some 
insurmountable obstacle operates to prevent use, in full, of facilities already 
in existence. 261 1. C. C. 227. F. D. 20048, Duluth, S. S. & A. R. Co. v. 
Chicago, M., St. P. & P. R. Co., .... 1. C. C. , 9-25-59, Div. 4. 

24.53 Where mixing plants cannot be located near railheads or where 
cost of constructing spur tracks is prohibitive, motor carrier delivery to 
mixing site offers obvious advantages to supporting consignees. Further- 
more, where motor carrier service would be used, shorter transit time pro- 
vided would allow contractors to have less cement in transit and would tend 
to reduce demurrage charges resulting from accumulation of cement when 
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consumption is curtailed by inclement weather. Public is entitled to inher- 
ent advantages of motor carrier transportation in addition to rail service. 
355 U. S. 838. MC-1094385, Sub 7, Ellsworth Bros. Truck Line, Inc. Ext.— 
Cement, ....M.C.C. ...., 9-28-59, Div. 1. 


24.53 Service by single railroad does not appear adequate for major 
port, especially since most western railroads serving midwest grain-pro- 
ducing states terminate at Chicago and have very extensive switching and 
classification yards which could be utilized in providing needed additional 
service to port. F. D. 195388, Illinois Central R. Co. et al.—Construction & 

e Rights—Lake Calumet Harbor, Cook County, Dll., .... I. C. C. 
....+, 10-5-59, Commission. 
24.55 Motor Truck—Common Carrier 


24.55 Shipper is entitled to careful and expeditious handling of its 
product, and it has not obtained such service from opposing carriers. 
MC-107107, Sub 102, Alterman Transport Lines, Inc. Ext.—Thomasville, 
10-19-59, Div. 1. 

24.57 Existence of Contract Carrier Service 


24.57 Shipper is entitled to dependable motor carrier service which 
is not subject to contingency of negotiating satisfactory agreement for con- 
tract carriage or burden of assuming obligations of such relationship. 
MC-118589, Harvey Wulff Com. Car. App., 10-16-59, Div. 1. 


24.6 Adequate Quality of Service 
24.60 Generally 


24.60 Arco upon being admitted as party to this proceeding became 
effective party for all purposes and had right to have instances of its 
alleged deficient service stated with particularity in order to properly rebut 
such charges. MC-118786, W. S. M. Lehman Cont. Car. App., 10-8-59, Div. 1. 
24.65 Semi-Processed Material 


24.65 One incident when opposing carrier did not furnish equipment 
at time desired, standing alone, is not sufficient to warrant conclusion that 
its service is inadequate to transport small volume of traffic which will be 
tendered for movement by motor vehicle by this shipper. MC-112595, 
Sub 14, Ford Bros., Inc. Ext.—Mich., 9-23-59, Div. 1. 


24.7 Single-Line Service 
24.71 Requisite Proof 


24.71 Shippers are not entitled to single-line service from and to every 
possible point of origin and destination. Application whose purpose 
primarily is to establish new single-line service, as here, should not be 
granted unless it has been established that there is material inadequacy in 
existing joint-line service which would be eliminated by institution of pro- 
posed operations. MC-95540, Sub 300, Watkins Motor Lines, Inc. Ext.— 
Denison, Iowa, 9-23-59, Div. 1. 


24.78 Shipper’s Requirements 


24.78 Interline service provided by Mosholder involves three-line 
movements to most points in distribution territory of shipper; and shipper 
has found difficulty, using this type of service, in competing effectively with 
producers in other areas having single-line service available. Granted. 
MC-71169, gg] 4, B & F Transfer Co. (Corp.) Ext.—Fredricksburg, Ohio, 
10-13-59, Div. 1. 


25. Alternate Routes or Gateways 
25.0 Generally 


25.02 Nature & Extent 


25.02 Authority to operate over alternate route cannot exceed mini- 
mum of authorities making up pertinent service route. Findings, there- 





DECEMBER, 1959 317 





fore, will restrict commodities which may be transported to those authorized 
over service routes. MC-1124, Sub 141, Herrin Transp. Co. Ext.—vU. 8S. Hwy. 
Ti, ccs ES G , 10-9-59, Div. 1. 


25.07 Requisite Proof 


25.07 In considering applications for alternate-route authority, es- 
sential issue presented is whether applicant is engaged in transporting sub- 
stantial amount of traffic over feasible route between termini involved or 
points beyond such termini in effective competition with other carriers, or 
whether new route will enable it to institute new service not theretofore 
conducted or to institute service so different from that formerly provided 
as materially to alter competitive situation to detriment of existing carriers. 
In former case, Commission is justified in granting authority sought solely 
upon proof that proposed operation would result in operating economies 
which, although primarily of benefit to applicant, result in indirect benefit 
to public through medium of more efficient service. In latter case, however, 
when use of proposed alternate route would amount to institution of new 
service, applicant must establish public convenience and necessity in usual 
manner. MC-42487, Sub 374, Consolidated Freightways, Inc. Ext.—Alter- 
nate Route—Califa, Calif. to Sacramento, Calif., .... M. C. C. , 8-26-59, 
Div. 1. 


25.07 In order to establish need for grant of alternate-route authority, 
applicant must show that (1) it is transporting substantial volume of 
traffic and is effectively competing with existing carriers between termini 
served over practical and feasible route; (2) use of proposed route will 
result in economies, increased efficiency, and flexibility of operation; and (3) 
competitive situation as between applicant and existing carriers will not be 
materially altered. MC-44605, Sub 10, Milne Truck Lines, Inc.—Alternate 
Route—U. S. 91, 9-24-59, Div. 1. 

To Same Effect (3 tests): 

MC-1124, Sub 141, Herrin Transp. Co. Ext.—U. S. Hwy. 71, 

M. C. C. , 10-9-59, Div. 1. 

MC- 106977, Sub 19, T. S. C. Motor Freight Lines, Inc. Ext.—Alternate 

Routes, .... M. C. C. , 9-30-59, Div. 1. 


25.08 Granted Upon Requisite Showing 
25.08 Alternate Routes Granted by Div. 1: 

Consolidated Freightways, Inc., MC-42487, Sub 374, Califa, Calif. to Sacra- 
mento, Calif., .... M. C.C. , 8-26-59. (released 9-2-59). 

Herrin Transp. Co., MC-1124, Sub 141, U. S. Hwy. 71, 
10-9-59. 

Milne Truck Lines, Inc., MC-44605, Sub 10, U. S. 91, 9-24-59. 


T. S. C. Motor Freight Lines, Inc., MC-106977, Sub 19, La., .... 
, 9-30-59. 


25.3 Improved Operations 


25.30 Generally 


25.30 Where no new service will result, public convenience and neces- 
sity properly may be found to require proposed operation which, although 
proposal may benefit first the carrier, will result in operating economies, or 
will contribute to expedition, safety, and efficiency of operation. Com- 
pare 30 M. C. C. 291; 49 M. C. C. 379; and 72 M. C. C. 764. MC-58885, 
Sub 20, Atlanta Motor Lines, Inc. Ext.—Rabun Gap, Ga., 10-6-59, Div. 1. 


25.4 Improved or New Service 
25.40 Generally 


25.40 Reduction of 38 or 49 miles in distance, or from one to 1% 
hours in operating time, over applicant’s present 703-mile service route 
between Memphis and New Orleans will not materially improve its com- 





318 I, C. C. PRACTITIONERS’ JOURNAL 





petitive position with carriers operating over substantially shorter routes 
between same termini. MC-1124, Sub 141, Herrin Transp. Co. Ext.—tvU. S. 
Bewy. Ta, . oes B.C. C. 10s c, BOOSO; Dev. 1. 


25.40 Decisive factor is, necessarily, degree of improvement in car- 
rier’s service rather than amount its operating time is reduced. MC-44605, 
Sub 10, Milne Truck Lines, Inc.—Alternate Route—U. S. 91, 9-24-59, Div. 1. 


25.5 Effect Upon Competitive Position 
25.51 Present Competitive Ability 


25.51 Applicant in alternate-route proceeding is not required to show 
that volume of traffic under consideration is equal to or greater than that 
of competing carriers. MC-42487, Sub 374, Consolidated Freightways, Inc. 
Ext.—Alternate Route—Califa, Calif. to Sacramento, Calif., .... M. C. C. 
..+e, 8-26-59, Div. 1. 


26. Preservation of Sound Transportation Conditions 


26.1 “Follow the Traffic’? Doctrine 
26.10 Rule Since April 20, 1953 


26.10 Applicant has failed to show need for its proposed service, and 
under such circumstances, fact that applicant desires to regain traffic which 
it has lost due to change of shipper’s point of origin is not sufficient to 
justify grant of authority. Compare 61 M. C. C. 748. MOC-17683, Sub 21, 
Davis Transport, Inc. Ext.—Waltham, Mass., 10-2-59, Div. 1. 


26.4 Promote Operating Economy 
26.43 Balance Traffic 


26.43 Volume of traffic is small but will supply applicant with com- 
plementary eastbound operation from Cincinnati. MC-101126, Sub 117, 
Stillpass Transit Co., Inc. Ext.—Nitro, W. Va., 10-8-59, Div. 1. 


26.6 Competition 
26.60 Generally 


26.60 Port district further would agree not to permit any other per- 
son, company, corporation, or association to construct, lease, or operate 
railroad facilities on its property for purpose of serving Lake Calumet Har- 
bor area, other than as presently covered by leases or contracts with Pull- 
man Co. and Philadelphia, B. & W. Ry. Co., except upon written approval 
from applicants as lessees. This provision of proposed lease agreement 
between port district and applicants is objectionable because it would tend 
unduly to restrain competition. For this reason, condition should be elimi- 
nated. Additional service to port area should be governed by public con- 
venience and necessity evidenced by certificate from Commission upon appro- 
priate application, and such additional service is not question within province 
of applicants or port authority, individually or collectively, to determine. 
F. D. 19538, Illinois Central R. Co. et al.—Construction & Trackage Rights 
—Lake Calumet Harbor, Cook County, Dll, .... I. C. C. ...., 10-5-59, 
Commission. 


26.7 Effect Upon Other Carriers 
26.71 Rights of Existing Carriers 


26.71 In absence of any showing of material inadequacy in this 
service, Momsen should be given opportunity to serve this shipper within 
scope of these certificates. Existing carriers generally are entitled to trans- 
port, without competition of new carrier, all traffic which they can handle 
adequately, economically, and efficiently in territory they serve. MC-20729, 
Sub 2, Allen Arnold & Freddie Ahrenstorff Ext.—Fertilizer, .... M. C. C. 
...., 9-24-59, Div. 1. 
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26.71 Existing motor carriers have substantial investment in facilities 
and equipment necessary to sustain their operations, and they are entitled 
to transport all traffic that they can handle adequately, efficiently, and 
economically in territories they serve, without added competition of new 
operation. MC-50132, Sub 46, Central & Southern Truck Lines, Inc. Ext.— 
St. Joseph, Mo., 10-7-59, Div. 1. 


26.71 Diversion in this area of light traffic density cannot help but be 
reflected in earnings of lines sustaining loss and might well affect their 
ability to continue to provide as adequate service in area as was previously 
provided. Existing carriers providing adequate service should be protected 
and strengthened against wasteful competition and duplication of services, 
since to weaken carriers by such methods would result in ultimate injury to 
shipping public. 276 U. S. 475. F. D. 20048, Duluth, S. S. & A. R. Co. v. 
Chicago, M., St. P. & P. R. Co., .... I. C. C. , 9-25-59, Div. 4. 


26.71 Carriers have no legal right to exclusive occupancy of territory. 
52 Fed. (2d) 485, and 40 Fed. (2d) 921. Record herein is convincing that 
applicants should have equal access with Rock Island and Nickel Plate to 
Lake Calumet Harbor, in interest of public convenience and necessity. 
Compare 154 I. C. C. 193. F. D. 19588, Dlinois Central R. Co. et al.— 
Construction & Trackage Rights—Lake Calumet Harbor, Cook County, IIL, 
..%. , 10-5-59, Commission. 


26.71 Principle that existing carriers should be accorded opportunity 
to transport available traffic that they can handle adequately, efficiently, 
and economically in territories they serve before competitive service is 
authorized is sound doctrine, in public interest, and in furtherance of 
National Transportation Policy, whether application is one for common or 
contract carrier authority. MO-11185, Sub 100, J-T Transport Co., Inc. Ext. 
—Columbus, Ohio, .... . ao ae , 6-15-59, Commission. 


26.71 Protestants should be afforded opportunity to provide service 
within scope of their authority before competitive operations are authorized. 


MC-114227, Sub 7, Albert Meeusen & Clifford Russell Ext.—Asphalt, 10-5-59, 
Div. 1. 


26.71 With respect to resins and varnishes, protestant should be first 
accorded opportunity to demonstrate whether or not its service will suffice 
for shipper’s requirements before any further additional authority is granted 
therefor. MC-107496, Sub 124, Ruan Transport Corp. Ext.—Paint Materials, 
rere % , 9-28-59, Div. 1. 


26.71 Principle that existing carriers generally are entitled to trans- 
port all traffic which they can economically and efficiently handle before 
additional authority is granted, is equally valid now as it was prior to 1957 
amendments to Act. MC-111489, Sub 4, Tel-Radio Transport Corp. Ext.— 
De Kalb, Dl., 10-12-59, Div. 1. 


26.74 Motor Truck Carriers 


26.74 Grant here will deprive protestants of some traffic, both actual 
and potential, but advantages to shipping public which would result from 
grant of this permit outweigh any possible adverse effects upon opposing 
carriers. MC-114772, Sub 8, Dunbar Armored Service Inc. Ext.—Wash., 
seed , 10-14-59, Div. 1. 


26.74 Although there may be diversion of some traffic from existing 
carriers, value of proposed service to supporting shippers outweighs possible 
adverse effect upon those carriers. MC-17226, Sub 15, Fruit Belt Motor 
Service, Inc. Ext.—Evansville, Ind., .... M. C. C. , 10-6-59, Div. 1. 


26.74 On this record it does not appear that protestant would be ma- 
terially affected by grant hereinafter authorized, because it is not in position 
to handle traffic that has been routed through Green Bay. MC-28990, Sub 4, 
Seymour Transfer Lines, Inc. Ext.—Wautoma, Wis., 10-19-59, Div. 1. 
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26.76 Rail Carriers 


26.76 Interests of supporting shippers would be served by utilizing 
Republic Jctn. connection, and such interests are important in determining 
question of public convenience and necessity. But where, as here, shippers 
are already provided with adequate transportation service, benefits which 
would inure to them by routing over that connection must be weighed 
against detrimental effect, if any, resulting therefrom. 109 I.C.C. 81. This 
includes probable effect upon competing carriers. F. D. 20048, Duluth, S. S. 
& A. R. Co. v. Chicago, M., St. P. & P. R. Co., .... I1.C. C. ...., 9-25-59, 
Div. 4. 


26.76 Since rail carriers will continue to retain their present traffic, 
it does not appear that they will suffer any material detriment from insti- 
tution of proposed service. MC-113362, Sub 7, Ellsworth Freight Lines, Inc. 
Ext.—Conn., 10-1-59, Div. 1. 

26.76 It is clear that any traffic which would be diverted to applicant, 
if authority is granted, would be that traffic which customers demand be 
moved in tank-truck service, and benefits accruing to public from grant of 
authority will outweigh possible detriment to rail carriers. MC-112497, 
Sub 119, Hearin Tank Lines, Inc. Ext.—Baton Rouge, La., 9-24-59, Div. 1. 

26.76 Benefits to shippers and receivers of freight to be served directly 
by applicants outweigh any injury which might result to Rock Island. 
Record herein demonstrates that ability of Rock Island to serve Lake 
Calumet Harbor and public generally will not be impaired substantially by 
construction proposed by applicants. F. D. 19538, Illinois Central R. Co. 
et al. “~~ ery x _! Trackage Rights—Lake Calumet Harbor, Cook 
County, Il., , 10-5-59, Commission. 

26.76 PASE ty dog would not be justified in withholding needed service 
from consignees solely for purpose of preventing diversion of traffic from 
rail carriers who are not able adequately to satisfy certain vital aspects of 
consignees’ reasonable transportation requirements. MC-115162, Sub 41, 
Walter Poole Ext.—Cement, .... M. C. C. , 8-26-59, Div. 1. 


27. Disposition of iiafieathene 


27.1 Railroad Extensions 

27.11 Granted 
27.11 Railroad Extensions by Construction, Acquisition, or Operation 

Authorized by Div. 4, except as otherwise stated: 

Illinois Central R. Co. et al.—Construction & ar Rights—Lake 
Calumet Harbor, Cook County, Ill, F. D. 19538, a. & 
10-5-59, Commission. 

Norfolk & W. Ry. Co. the 5 x ee of Roanoke, Roanoke County, 
Va., F. D. 20626, : & oe , 10-8-59 (embraced in F. D. 20599). 

Norfolk & W. Ry. Co. a Senstrection—-theseer County, W. Va., F. D. 20625, 

ie es , 10-8-59 (embraced in F. D. 20599). 

27.12 " Denied 
27.12 Railroad Extensions by Construction, Acquisition, or Operation 

Denied by Div. 4, unless otherwise stated: 

Chicago, M., St. P. & P. R. Co. et al.—Operations, etc., F. D. 20139, 

a , 9-25-59 (embraced in F. D. 20048). 

Michigan Central R. Co. et al.—Construction, etc., F. D. 19448, .... I. C. C. 

...+, 10-5-59, Commission. Dismissed (embraced in F. D. 19538). 


27.2 Motor Bus Operations 


27.21 Granted 


27.21 Applications for New or Extended Motor Bus Operations Granted 
by Div. 1: 


Eyre, Jr., H. L., MC-116212, Sub 2, Va., .... M. C. C. , 9-24-59. 
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27.3 Motor Truck Common Carrier Operations 
27.31 Granted 
27.31 Applications by Motor Truck Common Carriers for New or Ex- 
tended Operations Granted by Div. 1, unless otherwise stated: 


Alterman Transport Lines, Inc., MC-107107, Sub 102, Thomasville (Ga.), 
10-19-59. 


Arnold, Allen, & Freddie Ahrenstorff, MC-20729, Sub 2, Fertilizer, 
M. C. C. , 9-24-59. Prior report, 10-31-58, modified. 
Atlanta Motor Lines, Inc., MC-58885, Sub 20, Rabun Gap, Ga., 10-6-59. 
B at IPs al Co. (Corp.), MC-71169, Sub 4, Fredricksburg, Ohio, 
B & P Motor Lines, Inc., MC-106074, Sub 12, New Furniture, 9-28-59. 
nea reel ee Co., MC-89778, Sub 69, Conversion App M. C. C. 
» 9-23-59, Commission (embraced in MC-114614, "Sub 5). 


Bekins ‘Ven & Storage Co. (Okla.), MC-99649, Sub 1, Okla., 10-12-59, 
Div. 4 (embraced in MC-F-7153). 


Belford Trucking Co., MC-105813, Sub 36, Lafayette, Ind., 9-23-59 (em- 
braced in MC-107515, Sub 306). 

Brumfield, Wm. R., & O. A., MC-5267, Sub 11, Limestone, 9-28-59. 

Coker, R. J., MC-115691, Sub 9, Fibre Conduit, 10-8-59. 

— a Sub 76, Secondary Movements from Milpitas (Calif.), 

Daub, Inc., H. A., MC-95473, Sub 8, Sand from N. J. to Pa., 10-6-59. 

ee < eee Co., MC-114211, Sub 13, Lumber, 8-26-59. (Served 

Elliott Truck Line, Inc., MC-59117, Sub 11, IIll., 9-25-59. 

Ellsworth _. a Line, Inc., MC-109435, Sub 7, Cement, .... M. C. C. 

Ellsworth Freight Lines, Inc., MC-113362, Sub 7, Conn., 10-1-59. 

Hansen Bros. Elevator Co., MC-117401, Com. Car. App., 10-8-59. 

Hearin Tank Lines, Inc., MC-112497, Sub 119, Baton Rouge, La., 9-24-59. 

Hennepin Transp. Co., Inc., MC-52958, Sub 12, Wis. Points, .... M. C. C. 
...+, 10-14-59, Div. 4 (embraced in MC-F-6982). 

Humes, Carl, MC-4159, Sub 6, Conversion App., .... M. C. C. , 9-23-59, 
Commission (embraced in MC-114614, Sub 5). 

Jones, Martha E., & D. W., Jr., (Executors of estate of D. W. Jones, Sr.), 
MC-33914, Sub 2, Conversion App., .... M. C. C. ...., 9-23-59, 
Commission (embraced in MC-114614, Sub 5). 

Kilmer = Co., MC-111149, Sub 16, Conversion App _ & <. 

, 9-23-59, ‘Commission (embraced in MC-114614, Lad 5). 

Keven, ra J., MC-21563, Sub 1, Conversion App. » & ©. 
9- 23- 59, Commission (embraced in MC-114614, "Sub 5) 

Leamington Transport (Western) Ltd., MC-117212, Com. Car. App., 
M. C. C. , 10-12-59. 

Lane, Oe MC-117977, Com. Car. “Grandfather’’ App., .... 

Mayfield Cartage Co., Inc., MC-99888, Sub 1, Northern IIl., 10-16-59. 

Naylor, J. L., MC-34180, Sub 20, Artesia, N. Mex., .... M. C. C. 
10-1-59 (embraced in MC-76564, Sub 62). 

Overseas Transp. Co., Inc., MC-1388, Sub 7, Miami, Fla., 10-1-59. 

Penn, Glenn, MC-117718, Sub 2, Com. Car. App., 10-13-59. 

Poole, Walter, MC-115162, Sub 41, Cement, .... » > & , 8-26-59. 
(Served 9-2-59). 
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27.381 Granted (Continued) 

Refrigerated Transport Co., Inc., MC-107515, Sub 306, Lafayette, Ind., 
9-23-59. 

Roadway Exp., Inc., MC-2202, Sub 170, Fredricksburg, Ohio, 10-13-59 
(embraced in MC-71169, Sub 4). 


Sauers, C. R., MC-73795, Sub 4, Conversion App., .... M. C. C. ...., 
9-23-59, Commission (embraced in MC-114614, Sub 5). 
Seymour Transfer Lines, Inc., MC-28990, Sub 4, Wautoma, Wis., 10-19-59. 
Southern California Freight Lines, MC-71459, Sub 13, Ext. of Operations, 
sever we Ge Eh cccey SOE Commission (embraced in MC-F-6706). 
Steel a MC-79695, Sub 18, Nonferrous Metals, .... M. C. C. 
age | Transfer & Storage, Inc., MC-13087, Sub 19, Clay Products, 
10-8-59. 
Tompkins Motor Lines, Inc., MC-20783, Sub 42, Cudahy, Wis., 9-28-59. 
Western Auto Transport, Inc., MC-8681, Sub 72, Turret Derricks, 9-23-59. 
Western Oil Transp. Co., Inc., MC-115001, Sub 3, N. Mex., .... M. C. C. 
.., 8-26-59. (Served 9-2-59). 
Womeldorf, Darl D., MC-52552, Sub 14, Conversion App., .... M. C. C. 
P , 9-23-59, Commission (embraced in MC-114614, Sub 5). 
Wulff, Harvey, MC-118589, Com. Car. App., 10-16-59. 
Zechman, K. K., & H. E., MC-100662, Sub 8, Conversion App., .... 
, 9-23-59, Commission (embraced in MC-114614, Sub 5). 
27.32 Denied 
27.32 Applications by Motor Truck Common Carriers for New or 
Extended Operations Denied by Div. 1, unless otherwise stated: 
Archie’s Motor Freight, Inc., MC-116008, Sub 18, Peanut Butter, 10-19-59. 
Arizona-Pacific Tank Lines, MC-109584, Sub 61, Coconut Oil, 10-20-59. 
ae Oil to Oregon & Wash., Sub 48, 


Barrett, J. C., MC-116073, Sub 4, Ironwood, Mich., 
10-19-59. 
Minn. & N. Dak., Sub 6, .... M. C. C. , 10-19-59 (embraced 
in Sub 4). 


Brooks Trucking Co., Inc., T. T., MC-114614, Sub 5, Conversion App., .... 
x. ©. ©. 9-23-59, Commission. 


Central & Southern sat Lines, Inc., MC-50132, Sub 46, St. Joseph, Mo., 
9. 


Coastal Tank Lines, Inc., MC-102616, Sub 654, Riverside (Pa.), 
mm. ©. ©. , 9-29- 59. 

Dahlsten, H. N., Mc- 101476, Sub 17, Waterloo, Iowa, 9-29-59. 

Davis Transport, Inc., MC-17683, Sub 21, Waltham, Mass., 10-2-59. 

Follmer Contract Hauling, Inc., H. H., MC-96098, Sub 20, Conversion App., 
eerie 3 C. ...., 9-23-59, Commission (embraced in MC-114614, 
Sub 5). 

Ford Bros., Inc., MC-112595, Sub 14, Mich., 9-23-59. 


Hearin Tank Lines, Inc., MC-112497, Sub 139, Pasadena, Texas, 
M. C. C. , 8-26-59. (Served 9-2-59). 


Hill Lines, Inc., MC-76564, Sub 62, Artesia & Roswell, N. Mex., .... M.C.C. 
‘ , 10-1-59. 

Interstate Transport, Inc.—See Transport, Inc. 

McCandlish, L. R., MC-118756, Com. Car. App., 9-25-59. 

Meeusen, Albert, & Clifford Russell, MC-114227, Sub 7, Asphalt, 10-5-59. 
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27.32 Denied (Continued) 


Ruan eng <ahae MC-107496, Sub 124, Paint Materials, .... M. C. C. 


Transport, Inc. (now renumbered MC-117475, Sub 7, and reentitled Inter- 
state Transport, Inc.), MC-101075, Sub 52, Sioux Falls, S. Dak., 
M. C. C. 


Walker, R. C., MC-118469, ‘Com. Car. App., 10-12-59. 

Watkins Motor Lines, Inc., MC-95540, Sub 300, Denison, Iowa, 9-23-59. 
Wenger, Eldon, MC-109818, Sub 11, Lumber, 9-22-59. 

Yourga, J. H., MC-59266, Sub 7, N. Y.-N. J., 10-9-59. 


27.4 Motor Truck Contract Carrier Operations 
27.41 Granted 


27.41 Applications by Motor Truck Contract Carriers for New or 
Extended Operations Granted by Div. 1: 


D&T Trucking Co., Inc.—See Robert Dolle & David Tibbetts. 


Dolle, Robert, & David Tibbetts (now reentitled D&T Trucking Co., Inc.), 
MC-117644, Sub 2, Cont. Car. App., 10-20-59. 


Dunbar Armored Service Inc., MC-114772, Sub 3, Wash., .... M. C. C. 
, 10-14-59. Prior report, 3-26-59, reversed. 


Fruit Belt Motor Service, Inc., MC-17226, Sub 15, Evansville, Ind., 
M. C. C. , 10-6-59. 


Hadley Auto Transport, MC-112391, Sub 17, Secondary Movements from 
Milpitas, (Calif.), 10-7-59 (embraced in MC-52858, Sub 76). 


Lizza, Inc., C. E., MC-48213, Sub 14, Grafton, Millstadt, & Belleville, IIll., 
10-12-59. 


Maurice Transport Co., Inc., MC-117692, Cont. Car. App., 10-6-59. 
Stillpass Transit Co., Inc., MC-101126, Sub 116, Ga., 10-19-59. 
Nitro, W. Va., Sub 117, 10-8-59. 


27.42 Denied 


27.42 Applications by Motor Truck Contract Carriers for New or 
Extended Operations Denied by Div. 1, except as otherwise noted: 


Chinook Motor Freight, Inc., MC-117417, Cont. Car. App., 10-7-59. 
Ecoff Trucking, Inc., MC-109451, Sub 96, Jeffersonville, Ind., 10-7-59. 
Herr, B. H., MC-68807, Sub 27, Maine, 10-19-59. 

Hogge, R. L., MC-2855, Sub 5, Pallets, 8-27-59 (served 9-2-59). 


Indianhead Truck Line, Inc., MC-108449, Sub 59, Service Station Supplies, 
M. C. C. , 10- 13-59. 


J-T Teenapert Co., Inc., Mc- 11185, Sub 100, Columbus, Ohio, .... M. C. C. 
2+, 6-15- 59, Commission. Prior report, 74 M. C. C. 324, affirmed 
(served 6-25- 59). 


Indianapolis, Ind., Sub 102, .. M. C. C. , 6-15-59, Commission 
(embraced in Sub 100) (served 6-25- 59). 


San Diego, Calif., Sub 111, .... M. C. C. , 10-16-59. 
Lehman, W. S. M., MC-118786, Cont. Car. App., 10-8-59. 


Morris, M. K., MC-91811, Sub 10, Canned Goods, Hurlock (Md.) to N. J., 
10-19-59. 


Nielsen, C. V., MC-118549, Cont. Car. App., 10-5-59. 


Southland Produce Co., Inc., MC-118435, Sub 2, Cont. Car. App., 
M. C. C. , 10-7-59. 


Tel-Radio qvenepert Corp., MC-111439, Sub 4, De Kalb, Ill., 10-12-59. 
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27.5 Water Carrier Operations 


27.52 Denied 


27.52 Applications by Water Carriers for New or Extended Operations 
Denied by Div. 1: 
Coyle Lines, Inc., W-700, Sub 11, Flint River (Ga.), .... I. C. C. 
10-16-59 (dismissed). 
Gulf-Canal Lines, Inc., W-923, Sub 8, Chattahoochee River (Ga.), . 
<i , 10-16-59 (dismissed) (embraced in W-700, Sub 11). 


27.6 Forwarder Operations 
27.61 Granted 


27.61 Applications by Forwarders for New or Extended Operations 
Granted by Div. 1: 


Sheiman, Sam, FF-248, Freight Forwarder App., .... I. C. C. , 10-8-59. 
28. Transfer, Modification or Revocation 


28.3 Revocation 
28.31 Jurisdiction 


28.31 Dormant contract-carrier operating rights can be revoked only 
by appropriate proceedings under sec. 212(a), and any other arrangement 
—suspending, for example, dormant rights subject to right of holder to 
apply for conversion should they again become active—would not only be 
of doubtful legality, but would impose upon Commission and carrier in- 
volved unreasonable regulatory burdens. MC-114614, Sub 5, T. T. Brooks 
Trucking Co., Inc. Conversion App., .... M. C. C. , 9-23-59, Commission. 


29. Abandonment 


29.0 Generally 
29.03 Passenger Train Service 


29.03 Upon investigation, found that operation by North Western of 
passenger trains 203 and 204 between Minneapolis, Minn., and Council 
Bluffs, Iowa, is not required by public convenience and necessity and con- 
tinued operation thereof will unduly burden interstate commerce. Investiga- 
tion ordered discontinued. F. D. 20688, Chicago & N. W. Ry. Co.—Discon- 
tinuance of Service bet. Minneapolis, Minn. & Council Bluffs, Iowa, 

, 10-5-59, Div. 4. 

To Same Effect: 


F. D. 20658, St. wh 8S. W. Ry. Co.—Discontinuance of Service—St. 
Louis, Mo.-Pine Bluff, Ark., ‘sa 8 , 10-14-59, Div. 4. (passenger 
trains Nos. 7 and 8). 


29.2 When Granted 
29.20 Generally 


29.20 Among others, factors to be considered in case of this nature 
are: Populations of communities served, use made by public of service 
sought to be discontinued, other means of transportation in area, and 
financial losses sustained by carrier in providing service. 271 U. S. 153. 
Of course, no one factor, standing alone, is decisive or in any manner con- 
trolling. In final analysis, it must be shown that discontinuance of service 
would not result in any substantial inconvenience to public and that con- 
tinuance thereof would constitute undue burden on interstate commerce. 
In reaching conclusion, it is realized that real need for service might justify 
continuation thereof even at loss to carrier. F. D. 20688, Chicago & N. W. 
Ry. Co.—Discontinuance of Service bet. Minneapolis, Minn. & Council 
Binffs, Iowa, .... I. C. C. , 10-5-59, Div. 4. 
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29.3 Determination of Earnings 
29.82 Expenses of Involved Line 


29.32 General expenses, as shown in carrier’s financial exhibits, and 
which include salaries and expenses of general officers, will be disregarded 
herein in determining expenses properly attributable to these trains. Similar- 
ly, expenses for maintenance of way and structures in respective amounts of 
$245,772 and $180,833 in 1957 and 1958 will be disallowed for purposes of 
this report. Both of these expenses for four months of 1959 will also be 
disallowed. Neither of aforesaid items of expense can properly be classified 
as avoidable costs and therefore they have no bearing in determining actual 
costs of providing service under consideration herein. F. D. 20638, Chicago 
& N. W. Ry. Co.—Discontinuance of Service bet. Minneapolis, Minn. & 
Council Bluffs, Iowa, .... I. C. C. ...., 10-5-59, Div. 4. 


29.35 System Expenses 


29.35 No showing was made that officers’ salaries are disproportionate 
to duties performed by them. In absence of such showing, matter is one 
which should be left to discretion of internal management. F. D. ‘ 
Chicago & N. W. Ry. Co.—Discontinuance of Service bet. Minneapolis, Minn. 
& Council Bluffs, Iowa, .... I. C. C. ...., 10-5-59, Div. 4. 


29.4 Economic Effect 
29.41 Service 


29.41 While equipment presently used is not of latest design, it is 
adequate to meet existing need and service provided is commensurate with 
public need therefor. It cannot be said that carrier is intentionally and 
deliberately driving business off line because it does not improve service and 


equipment on already unprofitable operation. F. D. 20658, St. Louis S. W. 
Ry. Co.—Discontinuance of Service—St. Louis, Mo.-Pine Bluff, Ark., .... 
I. C. C. ...., 10-14-59, Div. 4. 


29.45 Employees 


29.45 Commission has no authority to impose employee-protective 
conditions in proceeding under sec. 13a(1), although probable effect which 
discontinuance would have upon employees is factor to be considered in 
determining public convenience and necessity. Probable adverse effect upon 
carrier’s employees, when considered with other factors previously discussed, 
does not justify findings required before continuance of operations involved 
herein may be ordered. F. D. 20638, Chicago & N. W. Ry. Co.—Discontinu- 
ance of Service bet. Minneapolis, Minn. & Council Bluffs, Iowa, .... I. C. C. 
...-, 10-5-59, Div. 4. 

To Same Effect: 


F. D. 20658, St. Louis S. W. Ry. Co.—Discontinuance of Service—St. 
Louis, Mo.-Pine Bluff, Ark., .... I. C. C. ...., 10-14-59, Div. 4. 

29.45 Same conditions imposed as in 257 I. C. C. 700. F. D. 20708, 
Chicago, B. & Q. R. Co.—Abandonment—Bet. Hulls & New Canton, IIL, 
10-1-59, Div. 4. 

To Same Effect: 

F. D. 20709, Wabash R. Co.—Abandonment (Por.), etc.—Keokuk 
Branch, 10-6-59, Div. 4. 


29.5 Balance of Convenience 


29.50 Generally 


29.50 Benefits to be derived by public as result of flood control pro- 
gram greatly outweigh any inconvenience which might be caused by cessa- 
tion of freight service over segment. F. D. 20708, Chicago, B. & Q. R. Co.— 
Abandonment—Bet. Hulls & New Canton, IIL, 10-1-59, Div. 4. 
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29.8 Conditions 
29.80 Generally 


29.80 Authority granted in cases of this character should be exercised 
by carrier within reasonable time. Accordingly, attached certificate will 
provide for termination of authority if it is not exercised within one year 
from its date. F. D. 20717, Chicago & N. W. Ry. Co.—Abandonment—St. 
Peter, Minn., 9-21-59. Div. 4. 

29.80 Authority granted should be exercised by carrier within reason- 
able time. Accordingly, attached certificate will provide for termination of 
authority if it is not exercised within one year from its date. F. D. 20734, 
Missouri Pac. R. Co.—Abandonment—Erwinville Branch, 10-13-59, Div. 4. 


29.9 Disposition of Abandonment Applications 
29.91 Granted 


29.91 Applications by Railroads for Certificates Authorizing Abandon- 

ment Granted by Div. 4: 

Baltimore & E. R. Co., F. D. 20704, Bet. Pittsville & Willards, Md., 3.45 
miles, 10-1-59. 

Baltimore & O. R. Co. in Pa. & Baltimore & O. R. Co. Abandonment— 
Jerome, Pa., F. D. 20746, 3.17 miles, 10-8-59. 


Chicago & N. W. Ry. Co., F. D. 20717, St. Peter, Minn., 0.68 mile, 9-21-59. 

Chicago, B. & Q. R. Co., F. D. 20703, Bet. Hulls & New Canton, IIl., 8.32 
miles, 10-1-59. 

Missouri Pac. R. Co., F. D. 20734, Erwinville Branch (La.), 7.64 miles, 
10-13-59. 

Smithfield Term. Ry. Co. Trustee, F. D. 20757, Entire Line (Va.), 16 miles, 
10-13-59. 

Wabash R. Co., F. D. 20709, (Por.) Keokuk Branch (Ill.), 7.6 miles, 
10-6-59. 


3. FINANCE 
31. Jurisdiction 


31.2 Nonnegotiable Obligations 
31.22 Conditional Sales 


31.22 Conditional sale agreement is not evidenced by notes, and is 
not security within meaning of sec. 20a of Act. Request for authority under 
sec. 20a to assume obligation and liability with respect of such agreement 
will therefore be dismissed for want of jurisdiction. 233 I. C. C. 359. 
F. D. 20599, Norfolk & W. Ry. Co.—Merger, etc.—Virginian Ry. Co., .... 
I. C. C. ...., 10-8-59, Div. 4. 


31.23 Stock Purchase Warrants 


31.23 In giving reasons for denying authority requested in 295 
I. C. C. 230 to issue stock to satisfy warrants, it was pointed out, among 
other things: (a) required need for use of proceeds could not be shown 
inasmuch as date of issuance of stock and payment therefor would be en- 
tirely without control of carrier; (b) existence of warrants, coupled with 
approval for issuance of stock pursuant thereto, would impair carrier’s 
ability, in case of need, to obtain additional funds through sale to public 
of its stock; (c) existence of warrants might result in unwise declarations 
of dividends; and (d) proposal was of speculative nature. Views expressed 
therein are equally applicable to this proceeding and, accordingly, applicant’s 
request to issue 25,000 shares of class A stock to satisfy stock warrants is 
denied. F. D. 20627, Buckingham Transp., Inc. Stock, 10-13-59, Div. 4. 
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31.24 Stock Option Contracts 


31.24 Possibility exists that, at some indefinite future date, option 
price of $10 a share will be less than price Commission would consider fair 
to carrier at that time. Accordingly, authority granted herein is upon con- 
dition that option price specified in any option, and price at which any 
optioned shares are sold by applicant, shall be not less than 95 percent of 
fair market value of stock at time particular option is granted. F. D. 20627, 
Buckingham Transp., Inc. Stock, 10-13-59, Div. 4. 


31.3 Securities Subject to Authorization 
31.31 Capital Stock 


31.31 Sale by stockholders of stock issued to them is matter over 
which Commission has no jurisdiction. F. D. 20807, Yellow Transit Freight 
Lines, Inc. Stock, 10-12-59, Div. 4. 


31.4 Loan Guaranty Under Part V of Act 
31.40 Generally 


31.40 In F. D. 20518, guaranty under part V of proposed loan to 
Alfred W. Jones, as receiver of Georgia & F. R., in principal amount of not 
exceeding $1,000,000, for proposed rehabilitation and maintenance expendi- 
tures, approved and authorized, subject to conditions. Prior report (F. D. 
20517), .... I. C. C. ...., 5-8-59. Under circumstances, proposed rate of 
interest at 5% percent per annum is not unreasonable. 


In F. D. 20536 (Georgia & F. R. Receiver’s Ctfe), action on applica- 
tion for authority under sec. 20a to issue single receiver’s certificate in 
principal amount of $1,000,000 in connection with proposed loan in F. D. 
20518, deferred. F. D. 20518, Georgia & F. R. Loan Guaranty, .... I. C. C. 

., 10-5-59, Commission. 


32. Security Issues 
32.1 Amount 


32.14 Capitalizable Assets 


32.14 $12,800 of current liabilities proposed to be paid with like 
amount of proceeds from sale of stock are represented by 6-percent demand 
notes given by applicant to its employees in lieu of cash bonuses to those 
employees. Increased capitalization for such purposes is not in public 
interest and authority granted herein will be subject to condition that ap- 
plicant shall not use any of proceeds for those purposes, but that in lieu 
thereof $12,800 of proceeds be used to pay like amount of outstanding 
equipment obligations. F. D. 20627, Buckingham Transp., Inc. Stock, 


10-13-59, Div. 4. 
32.6 Sale of Issues 
32.62 Competitive Bidding 


ew 


32.62 Competitive bidding requirements set forth in Ex Parte 158, 
257 I. C. C. 129, are not applicable to proposed notes. Those requirements 
apply only to “sale of railroad securities.’’ Obviously applicant is not a 
railroad and securities here involved are not railroad securities. Underlying 
reasons for decisions in cited case are not necessarily applicable, certainly 
not to same extent to noncarrier corporations, like applicant, whose expenses 
are not reflected in cost of rendering transportation services. While appli- 
cant has been subjected by order of Commission to provisions of sec. 20a, 
order did not subject it to competitive bidding requirements. F. D. 20804, 
Alleghany Corp. Notes, 10-15-59, Div. 4. 


 enaoanmrt 


am 
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33. Purpose of Issue 
33.2 Additions & Betterments 
83.23 Motor Truck Terminals 


33.23 Issue of Securities for Acquisition, Construction or Betterment 
of Motor Truck Terminals Authorized by Div. 4: 


Yellow Transit Freight Lines, Inc. Stock, F. D. 20807, 10-12-59. 


33.4 Refinancing 
83.47 Holding Company 


33.47 Issue of Securities to Refinance, Redeem or Refund Debt or 
Retire Capital Stock of Holding Companies Authorized by Div. 4: 


Alleghany Corp. Notes, F. D. 20804, 10-15-59. 


33.5 Issues Incident to Unification 
33.51 Railroad 


33.51 Issue of Securities in connection with Financing of Stock Con- 
trol, Acquisition of Railroad Properties or Assets, the Issue or Exchange of 
Stocks in Mergers Authorized by Div. 4: 


Norfolk & W. ous Co.—Merger, etc.—Virginian Ry. Co., F. D. 20599, 
s&s. . 


33.53 Motor eda cies 


33.53 Issue of Securities Incident to Acquisition of Control, Property 
or Assets, or to Unification or Merger of Motor Truck Operations Authorized 
by Div. 4, except as otherwise noted: 

Bekins Van & Storage Co. (Calif.) Stock, F. D. 20597, 10-12-59 (embraced 
in MC-F-7153). 
Buckingham Transp., Inc. Securities, F. D. 20219, .... M. C. C. 

10-13-59 (embraced in MC-F-6704). 

Consolidated Freightways Co. (Consolidated Freightways, Inc., Del. Corp.) 

Stock, F. D. 20594, 10-1-59. 

Doyle Freight Lines, Inc. Securities, F. D. 20598, 10-8-59 (embraced in 

MC-F-7154). 


Southern California Freight Lines & Southern California wens Lines, 

Ltd.—Securities & Assumption of Obligations, F. D. 20087, . &.c. &. 
, 10-6-59, Commission (embraced in MC-F-6706). 

33.54 soneee Truck—Denied 
33.54 Issue of Securities Incident to Acquisition of Control, Property 

or Assets, or to Unification or Merger, Denied by Div. 4: 

Ryder System, Inc.—Assumption of Obligation, F. D., 19163, .... M. C. C. 
...., 9-28-59 (certain outstanding securities of Emmott-Valley). Prior 
report, 70 M. C. C. 265 reversed. (embraced in MC-F-6031). 


33.6 Recapitalization 


33.63 Motor Truck 


33.63 Issue of Securities Incident to Recapitalization or Reincorpora- 
tion of Motor Truck Companies Authorized by Div. 4: 


Buckingham Transp., Inc. Stock, F. D. 20627, 10-13-59. 


33.7 Employee Bonus Incentive Plans 
83.70 Stock Purchase Plans 


33.70 Issue of Capital Stock in connection with Stock Option Plan 
Authorized by Div. 4: 


North American Van Lines, Inc. Stock, F. D. 20803, 10-14-59. 
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33.9 Stock Dividends or Splits 


$3.91 Railroad 


33.91 Issue of Capital Stock as Stock Dividend or Split upon Railroad 
Stock Authorized by Div. 4: 


Western Maryland Ry. Co. Stock Split, F. D. 20762, 10-13-59. 
83.93 Motor Truck 


33.93 Issue of Capital Stock of Motor Truck Lines as Stock Dividend 
or Split Authorized by Div. 4: 


U. 8S. Truck Lines, Inc. of Del. Stock Dividend, F. D. 20819, 10-6-59. 
Yellow Transit Freight Lines, Inc. Stock, F. D. 20807, 10-12-59. 


4. SERVICE & OPERATIONS 
41. Transportation 


41.1 Rail 
41.11 Express 


41.11 Rail carrier provides L.C.L. rating of three times first class on 
bees in hives, subject to certain conditions. Thus, shipper has available 
rail freight transportation from or to Artesia. There is nothing on this 
record to indicate that this service is not adequate. 


Proposed schedules of Railway Exp. Agency providing that shipments 
of live bees be not accepted for transportation to or from Artesia, Miss., 


found just and reasonable. I & S 7162, Transportation of Live Bees to or 
from Artesia, Miss., .... I. C. C. , 9-30-59, Div. 3. 


46. Safety 


46.3 Block Signals 

46.32 Automatic 

46.32 In Matter of Application for Approval of Proposed Modifications 
of Systems or Devices under Paragraph (b), Sec. 25 of Act, as Amended: 
Application for approval of modifications and discontinuance of automatic 
block-signal system at Ennis, Texas, and modifications of traffic-control 
system between Ennis and Garrett, Texas, granted. No. 28000, Sub 179, 
Texas & N. O. R. Co. BS-Ap. 14360, .... I. C. C. , 8-27-59, Div. 3. 


49. Discrimination 


49.0 Generally 
49.01 Unjust 
49.01 Before violation of sec. 2 of Act can be found, it must be clear 
that railroad has rendered like service on like kind of traffic under sub- 


stantially similar circumstances and conditions at different rates. No. 32084, 


Traylor Engrg. & Mfg. Co. v. Lehigh Valley R. Co., .... I. C. C. ...., 
9-22-59, Div. 2. 


5. RATE STRUCTURE 
51. Ratemaking 


51.0 Jurisdiction 
51.04 International Rates 
51.04 Commission has no authority to withhold approval of rates 
otherwise lawful in order to protect industry against foreign competition. 
Lc. CG. 


I & S 7120, Cement from Clarkson, Ont. to Chicago, II1., 
10-2-59, Div. 2. 
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51.3 Procedures 
51.30 Generally 


51.30 It is well to point out that any change in rate procedure, or 
matter dealing therewith, without prior submission to and approval by 
Commission, would be subject to further investigation and consideration 
under sec. 5a (7) of Act for purpose of determining whether prior approval 
should be modified or terminated. 278 I. C. C. 147, 155. Sec. 5a App. 69, 
Perishables Tariff Bureau—Agreement, .... I. C. C. ...., 10-7-59, Div. 2. 


51.7 Final Dispositions of Applications 
51.71 Approved 


51.71 Ratemaking Agreement under Sec. 5a of Act Approved by 
Div. 2: 


Perishables Tariff Bureau, No. 69, .... I. C. C. ...., 10-7-59. 


52. Freight Classification 


52.0 Generally 
52.03 Use of Article 


52.03 Although commodity cannot be rated or classified according to 
different uses to which it may be put, nevertheless, in numerous Commis- 
sion reports and court decisions, use of article was given weight in deter- 
mining nature and character of article. 268 U. S. 542; 315 U. S. 631; 303 
I. C. C. 72. No. 32084, Traylor Engrg. & Mfg. Co. v. Lehigh Valley R. Co., 

oo be Se G, s.c cy Seeeee, Bev. 3. 


52.08 Description of Article 


52.08 One of principal purposes behind passage of Act was to eradi- 
cate discrimination between shippers. It is oftentimes difficult to determine 
precise tariff description within which given commodity falls and frequently 
reasonable men may differ. Compliance with sec. 6(7) requires, however, 
that classification committees, in making their rulings, construe nature of 
commodity which is to be shipped so as to accord with what may be called 
common understanding in industry. Circulation in industry of committee 
rulings which have effect on charges which shipper must pay would help 
insure compliance with antidiscrimination provisions of Act. Defendants 
are expected to take measures designed to avoid repetition of situation dis- 
closed whereby complainant was charged machinery rates and its competi- 
tor substantially lower structural steel forms rates. No. 32084, Traylor 
Engrg. & Mfg. Co. v. Lehigh Valley R. Co., .... I. C. C. ...., 9-22-59, 
Div. 2. 


52.7 Machinery, Equipment, Implements & Appliances 
52.70 Generally 


52.70 Term ‘machine’ includes every mechanical device or combi- 
nation of mechanical powers and devices to produce certain effect or result. 
56 F. 2d 163, 165. It includes all parts and devices necessary to its opera- 
tion, whereas machinery is only part of machine, designed to work with 
other parts and effect common end. 251 Fed. 184, 188. No. 32084, Traylor 
Engrg. & Mfg. Co. v. Lehigh Valley R. Co., .... I. C. C. ...., 9-22-59. 
Div. 2. 


53. Rate Adjustments 


53.7 Minimum Weights 
53.70 Generally 


53.70 Minimum weights are generally fixed to best serve public, and 
changes therein should be required only upon convincing evidence that they 
are unsuitable to particular commodity and unsatisfactory to shipping pub- 
lic generally. 277 1. C. C. 615, 618. No. 32084, Traylor Engrg. & Mfg. Co. 
v. Lehigh Valley R. Co., .... I. C. C. ...., 9-22-59, Div. 2. 





DECEMBER, 1959 





53.73 Multiple Vehicle Loads 


53.73 Multiple-car rates are designed generally to meet competition 
which cannot be met economically or effectively by single-car rates. Such 
rates have been approved where it appeared they were compensatory, com- 
petitively necessary, and properly related to single-car rates. 306 I. C. C. 
195 and 304 1.C. C. 769. I &S 7017, Coal—Ill., Ind., Ky. to Ill.-Ind., .... 
I1.C. C. ...., 10-12-69, Div. 2. 

53.75 Alternative Minima 


53.75 Mere ability to load more than minimum weight does not justify 
prescription of alternative rates and minima. Alternative rates and minima 
must be justified by some commercial necessity or desirability. 287 I. C. C. 
353, 359. No. 32084, Traylor Engrg. & Mfg. Co. v. Lehigh Valley R. Co., 
caee Ae Ge csv ay Oe ae 


54. Joint or Through Routes, Rates & Divisions 


54.8 Cancellation of Joint Routes or Rates 
54.80 Generally 


54.80 Under sec. 15(4) of Act, it is unnecessary to consider matter of 
short-hauling in reestablishing through routes where carrier has discrimi- 
nated between connections in closing certain routes in violation of sec. 
3(4) of Act. 


Complainants are entitled to open routes over which they may solicit 
traffic, even though such routes may not have been used extensively in past, 
where complainants are discriminated against by being treated differently 
from other connections by Southern at same points of interchange over 
substantially similar routes. 


There is here no indicated discrimination on part of Southern where it 
receives traffic from one connection at different point than that at which it 
takes it from another connection. 

Neither is there discrimination where Southern restricts route which 
embraces carrier with which it does not connect. 


There is no discriminatory treatment where Southern gives traffic to 
different connections at different points of interchange. 

Elimination of certain routes which involve number of interchanges and 
disconnected portions of same line, in absence of evidence to contrary, may 
be accepted as improving efficiency and economy, and is not shown to be 
discriminatory. No. 31915, Atlantic Coast Line R. Co. v. Southern Ry. Co., 

. LC. Cc. ...., 10-13-59, Commission. 


As to lawful rates to be established over reopened routes, evi- 
dence leaves no doubt that any rates higher than lowest rates over com- 
petitive routes would not move any of this traffic, and would be unjust and 
unreasonable. Defendants will be required to establish rates over such 
routes no higher than lowest joint rates on like traffic from and to same 
points over competitive route. Appropriate standard with which to mea- 
sure justness and reasonableness of rates is level of comparable rates from 
and to same points over competitive routes. See 299 I. C. C. 335; 153 F. 
Supp. 57. No. 31915, Atlantic Coast Line R. Co. v. Southern Ry. Co., .... 
I. C. C. ...., 10-13-59, Commission. 


55. Competitive Ratemaking 


55.0 Generally 
55.01 Right to Meet Competition 
55.01 Carriers have right to initiate lawful rate adjustments calcu- 
lated, in their judgment, to obtain or retain desired traffic. I & S 7120, 


Cement from Clarkson, Ont. to Chicago, Ill., .... I. C. C. ...., 10-2-59, 
Div. 2. 
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55.01 Rail carriers have right to meet competition in whatever form 
it may arise, provided that rates do not contravene any provision of Act, 
and Commission may, subject to certain conditions, grant relief from opera- 
tion of long-and-short-haul provision of sec. 4 of Act with respect to such 
rates. FSA 85098, Nepheline Syenite from Ontario, Canada to East, .... 
i. ©. C.. ..2«9 Soee-ee, mar. 8. 

55.02 Umbrella Rates 


55.02 Although respondent claims that proposed rates would increase 
its net revenue, evidence of record does not support such conclusion. De- 
termination of this proceeding thus does not turn on protection of traffic of 
competing modes of transportation as argued by respondent. I & S 7129, 
Freight, All Kinds—N. Y. to Chicago—Delaware, L. & W. R. Co., 

a. ©. ©. 20005 BOO, Eee. 3. 


55.1 Reduced Rates to Meet Competitive Rates 
55.10 Generally 


55.10 Among other factors which must be considered in determining 
whether competitive rates are just and reasonable are effect of such rates 
on movement of traffic over proponent’s lines, as respondent itself recog- 
nizes, and net revenue effect which might be expected. Record is devoid of 
substantial evidence bearing on those matters. I & S 7129, Freight, All 
Kinds—N,. Y. to Chicago—Delaware, L. & W. R. Co., . 
10-14-59, Div. 3. 

55.16 Forwarder 


55.16 Evidence shows that rate of $2.69 is same as that presently 
maintained on like traffic from and to considered points by at least four 
other freight forwarders, which indicates that it is necessary to meet exist- 
ing competition. Rate has been maintained by other freight forwarders for 
considerable period of time without being contested, lending support that it 
is not unreasonable or otherwise unlawful. I & S 7020, Radio & Television 
Sets—Ill., Ind., D. C. & Md., .... I. C. C. ...., 10-6-59, Div. 3. 


55.2 Destructive Competition 
55.21 Rail v. Water 


55.21 Proposed rates appear to be compensatory, and also they are 
necessary if respondents are to compete with all-barge and rail-barge routes. 
In these circumstances, there is no indication that rates constitute de- 
structive competitive practice. I & S 7017, Coal—Ill., Ind., Ky. to Ill.-Ind., 
«sie: We Sle Ss 0:40 09 SORE mee. Be 
55.28 Rail v. Motor Carrier 


55.23 Evidence is persuasive that proposed rate would be reasonably 
compensatory. While protestant argues that motor carriers will be forced 
to reduce their rate to meet competition, record would not support finding 
that proposed rate constitutes destructive competive practice. I & S 7146, 
Tile—Trailer-on-Flatcar Rates—New York, N. H. & H. R. Co., .... I. C. C. 
..++, 10-13-59, Div. 2. 


55.7 Private Carrier Competition 


eens 


55.70 Generally 


55.70 Apparently proposed rate would cause some diversion of traffic, 
primarily from private carriage, but evidence is not convincing that it would 
constitute destructive competitive practice. I & S 7118, Department Store 
Supplies—Bet. N. J. & Buffalo, .... 1. C. C. ...., 9-22-59, Div. 3. 

55.70 Protestant’s allegation that there is no competitive necessity 
for reduced rates is limited to competition within motor common-carrier 
field. Since these rates were suspended shipper has leased equipment, hired 
drivers, and is now transporting its tonnage to points in Maine. However, 
respondents have been assured by shipper that if proposed rates are al- 
lowed to become effective this tonnage will be returned to common carriers. 
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Proposed rates found just and reasonable. I & S M-12508, Roofing 
terials from Millis, Mass. to Maine, .... I. C. C. , 10-14-59, Div. 2. 


55.8 Compensativeness 
55.81 Burden of Showing 


55.81 Primary consideration here is to determine whether proposed 
rate is just and reasonable. Such determination entails, as prerequisite, 
showing by respondents that proposed rate would be compensatory. I &S 
7120, Cement from Clarkson, Ont. to Chicago, IIl., s & @. 
10-2-59, Div. 2. 


55.81 Burden of proving compensativeness of rate proposed is on 
respondent. I & S M-12537, Iron or Steel Plate—E. Chicago, Ind. to Bryan, 
Ce; .... 1. &. ©. , 10-15-59, Div. 2. 


55.81 Any interested party, under sec. 216(g) of Act, may file pro- 
test against proposed new rate or charge, and that paragraph also provides 
that at any hearing involving such changed rate or charge, burden of proof 
shall be upon proponent carrier to show that it is just and reasonable. Mini- 
mum requirement in sustaining that burden is evidence tending to show 
that proposed rate or charge would be reasonably compensatory for service 
performed thereunder. I & S M-12503, Pig Lead—Omaha, Neb. to Kan. & 
Mis issn & oe S , 9-23-59, Div. 2. 

55.82 Rail Rates 


55.82 Respondent’s cost estimates do not vary greatly from those 
taken from cost finding section’s statement and while, in absence of under- 
lying data, they may not be deemed to be conclusive, they are entitled to 
considerable weight in these circumstances. I & S 7120, Cement from 
Clarkson, Ont. to Chicago, Ill., .... I. C. C. , 10-2-59, Div. 2. 

55.82 Although, as a rule, comparison with average earnings and ex- 
penses is not most desirable proof of compensativeness of rates on particular 
traffic, wide spread here indicated between yields under proposed rates and 
average strongly indicates that considered rates would be reasonably com- 
pensatory. FSA 35098, Nepheline Syenite from Ontario, Canada to East, 
side oc ne , 9-28-59, Div. 2. 

55.83 Motor Carrier Rates 


55.83 Proposed reduced rate may not receive approval without posi- 
tive showing that it would be reasonably compensatory. .I & S M-12458, 
Alcoholic Liquors—Boston, Mass. to Hartford, Conn., .... I. C. C. ...., 
10-5-59, Div. 2. 

55.83 Without more accurate showing of costs which respondents 
would incur for movement, including pickup or interchange and delivery 
services performed, it cannot be concluded that proposed rate would be 
compensatory. Fact that other motor carriers presently maintain 53- and 
55-cent rates is not in itself sufficient to justify finding that proposed rate 
is just and reasonable. I & S M-12254, Fresh Meat—Chicago, Ill. to Twin 
Co, «+... Lo oe , 9-22-59, Div. 3. 

55.83 Record is devoid of cost data relating to considered movements, 
and there are no pertinent rate comparisons which would warrant finding 
that proposed rates would be compensatory. Rates proposed are not shown 
to be just and reasonable merely because they may be on same level as few 
competitive rates. I & S M-12469, Varnish—South Bound Brook, N. J. to 
Pha «sss oe , 9-22-59, Div. 3. 


56. Demurrage & Storage 
56.2 Detention of Equipment 


56.20 Generally 


56.20 Demurrage charges collected for detention of 34 C.Ls. of cement 
and fly ash at Sutton, W. Va., found not shown to have been unjust or un- 
reasonable. No. 32858, Arundel-Dixon-Hunkin v. Baltimore & O. R. Co., 
vee Ss , 9-24-59, Div. 3. 
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56.3 Relief from Penalties 
56.33 Weather Conditions 


56.33 Generally, under average agreements, weather interference does 
not excuse accrual of detention time as it might under straight demurrage 
provisions, that being one factor in quid pro quo underlying —— agree- 
ment. No. 32858, Arundel-Dixon-Hunkin v. Baltimore & O. R. Co., 

, 9-24-59, Div. 3. 


56.33 Setention after April 10 was caused by inability of complainant 
to unload them for reasons peculiar to its business and not because of lack 
of access to cars or impossibility of unloading them, as provided in govern- 
ing tariff provision. In these circumstances, evidence is insufficient to 
support finding that complainant exercised due diligence in avoiding or 
reducing detention of these cars. 

Demurrage charges sought to be collected for detention at Kennard, 
Ind., of numerous cars loaded with fertilizer, found applicable and not 
shown to have been unjust or unreasonable. No. 32499, Federal Chemical 
Co. v. New York Central R. Co., .... I. C. C. , 9-28-59, Div. 2. 


56.4 Patron’s Duty to Avoid or Minimize Detention 
56.40 Generally 


56.40 In proceedings seeking relief from applicable demurrage 
charges, including those involving frozen lading, 289 I. C. C. 544, primary 
consideration is whether complainant exercised due diligence in circum- 
stances to avoid or abate detention of equipment. 272 1.C.C. 7; 281 1.C. C. 
655; 288 I. C. C. 4. Present record is not adequate to support affirmative 
finding in that respect. No. 32858, Arundel-Dixon-Hunkin v. Baltimore & 
om oe, .... & ©. C. , 9-24-59, Div. 3. 


57. Tariffs 


57.1 Publisher 
57.15 Requisite Operating Authorities 


57.15 Suspended schedules would establish rates for operations which 
are beyond scope of respondent’s authority and are unlawful. I & S M-12689, 
Butter—Kan., Mo. & Okla. to Calif., .... I. C. C. , 10-7-59, Div. 3. 


57.3 Interpretation 
57.32 Considered in Its Entirety 


57.32 All provisions of tariff must be considered together and given 
effect, if possible. 


Consideration of all pertinent provisions of transit tariff is persuasive 
that substitution provisions therein apply only on sugar which has moved 
by rail into transit point and is there unloaded and stored. It follows that 
complainant’s shipments of sugar produced locally at transit point fail to 
meet requirements of transit tariff. No. 32783, Spreckels Sugar Co. v. 
Southern Pac. Co., ....I1.C. C. , 10-14-59, Div. 2. 


57.33 Intent of Framers 


57.33 It is well-understood principle that in ascertaining meaning of 
language used in tariff, object sought to be accomplished is to be accorded 
full consideration, and if language is fairly susceptible of object sought to be 
accomplished, that construction must be placed thereon. No. 327838, 
Spreckels Sugar Co. v. Southern Pac. Co., .... I. C. C. ...., 10-14-59, 
Div. 2. 


57.39 Particular Provisions 


57.39 Commodity-rate tariff authorized use of class rates in class-rate 
tariff only if those rates produced lower charges, and use of class-rate tariff 
for any purpose other than to determine that fact was not authorized. 





DECEMBER, 1959 335 





229 I. C. C. 109. Complainant attempted to use provisions of an alternative 
class-rates item as authority for using an aggregate-of-intermediate-rates 
rule published in class-rate tariff. No. 32614, General Motors Corp. v. 
Missouri Pac. R. Co., .... I. C. C. » 9-23-59, Div. 2. 


57.4 Binding Force 
57.40 Generally 


57.40 Wording of tariff itself governs. No. 32864, Mead Corp. v. 
Baltimore & O. R. Co., .... I. C. C. ,» 10-13-59, Div. 2. 


57.41 Violation of Order 


57.41 Despite procedural defect in filing, tariff placed on file with 
Commission, unless rejected by Commission, is valid tariff and rates therein 
are binding on carriers and shippers alike. Assailed rates were applicable. 
No. 31465, Western Peat Co., Ltd. v. Great Northern Ry. Co., .... 1. C. C 

, 9-24-59, Div. 3. 


58. Charges 
58.1 Description of Articles 


58.10 Generally 


58.10 Character or inherent nature of considered commodity is not 
affected by mere addition on billing of description “agri grade.” Rates 
charged were published to apply on anhydrous ammonia without distinction 
whether commodity was used for agricultural or other purposes. No. 32785, 
Edmunds Chemical Co. v. Missouri Pac. R. Co., .... I. C. C. , 10-9-59, 
Div. 2. 


58.10 Original bill-of-lading description is not necessarily controlling. 
Important fact is what moved, not what was billed. 182 I. C. C. 614. 
No. 32864, Mead Corp. v. Baltimore & O. R. Co., .... I. C. C. , 10-13-59, 
Div. 2. 


58.10 Description of fish scrap is not subordinate to any other de- 
scription, and must be treated independently and apart from any fertilizer 
description which appears in same section of that item. See 286 I. C. C. 575. 
No. 32323, Mid-America Milling Co. v. Alton & S. R., .... ; 
10-13-59, Div. 2. 


58.10 It is duty of shipper to state clearly and represent truly char- 
acter of his shipment. He is entitled to no rate except that shown in 
earrier’s schedule for transportation of commodity as tendered for ship- 
ment. 296 I. C. C. 495, 497. It is also duty of shipper to pay and carrier 
to collect charges on articles actually shipped, regardless of their descrip- 
tion in shipping papers. 302 I. C. C. 596. No. 32084, Traylor Engrg. & 
Mfg. Co. v. Lehigh Valley R. Co., .... I. C. C. , 9-22-59, Div. 2. 


58.3 Intermediate Rule 
58.30 Generally 


58.30 Under intermediate origin rule 32-cent rate from Bessemer was 
published from Crafton just as effectively as if Crafton had been named in 
tariff. No. 32509, Best Block Co. v. Chesapeake & O. Ry. Co., .... I. C. C. 

, 9-23-59, Div. 2. 


58.33 Applicable Routes 


58.33 If carriers desire to restrict application of intermediate rules to 
particular lines or routes, they may do so in accordance with provisions of 
Commission’s Tariff Circular No. 20. In absence of such internal routing, 
32-cent rate from Bessemer applied through Crafton and Toledo to Livonia. 
See 289 I. C. C. 42, and 278 I. C. C. 717; 281 I. C. C. 705. No. 32509, 
Best Block Co. v. Chesapeake & O. Ry. Co., .... I. C. C. ...., 9-23-59, 
Div. 2. 
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6. RATE LEVEL 
60. Generally 


60.0 Administrative Policies 
60.04 Identification of Nature of Shipment 


60.04 Nature and character of each shipment at time tendered deter- 
mine its status for rate purposes. Use which may subsequently be made of 
material is not controlling, and hence it is necessarily predominant use 
which should determine character of shipment, and not isolated and sporadic 
use to which it may sometimes be put after it has been shipped to its desti- 
nation. See 145 Fed. (2d) 808, 812; 273 I. C. C. 415, 418; and 296 I. C. C. 
388, 391. No. 32323, Mid-America Milling Co. v. Alton & 8. R., .... 1. C. C. 
...+, 10-13-59, Div. 2. 


60.3 Conformity with Fourth-Section Principles 
60.31 Terminal v. Intermediate Rate—Rail 


60.31 To sustain an alleged violation of sec. 4(1), it is necessary to 
show that defendants charged greater compensation for transportation of 
like kind of property for shorter than for longer distance over same route 
in same direction, shorter distance being included within longer. No. 32084, 
rakae Engrg. & Mfg. Co. v. Lehigh Valley R. Co., .... I. C. C. 

-22-59, Div. 2. 


“* 


61. Analogous or Homogeneous Articles 


61.2 Transportation Characteristics 
61.20 Generally 


61.20 Transportation characteristics of commodities on which com- 
pared rates apply differ from those which pertain to movement of alcoholic 
liquors. Thus, those rates are not helpful. I & S M-12458, Alcoholic 
Liquors—Boston, Mass. to Hartford, Conn., .... I. C. C. ...., 10-5-59, 
Div. 2. 


61.25 Semi-Processed Material 


61.25 Rates on anhydrous ammonia and fertilizer solutions have never 
been related to each other on any fixed basis, and material differences exist 
in transportation characteristics of these commodities. 288 I. C. C. 713. 
No. 82785, Edmunds Chemical Co. v. Missouri Pac. R. Co., .... I. C 
10-9-59, Div. 2. 


62. Rate Comparisons 


62.0 Generally 
62.01 Standards of Reasonableness 


62.01 Ratings prescribed quarter of century ago for rail carriers have 
little, if any, bearing upon reasonableness of present motor-carrier ratings 
or rates. No. 32529, John Swenson Granite Co. v. A. A. A. Trucking Corp., 
Jean i oe oe , 10-8-59, Div. 3. 


62.7 Machinery, Equipment, Implements & Appliances 
62.70 Generally 


62.70 Rates and charges on complainant’s heavy machinery do not 
compare unfavorably with those on other commodities with similar trans- 
portation characteristics. No. 32084, Traylor Engrg. & Mfg. Co. v. Lehigh 
Valley R. Co., .... I. C. C. , 9-22-59, Div. 2 
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63. Value of Service 


63.0 Generally 
63.01 Standards of Reasonableness 


63.01 Mere fact that proposed rate may be compensatory does not 
establish its reasonableness. Compensativeness is only one of factors to 
be considered in determining reasonableness. Proposed rate gives effect to 
distance hauled, but weight and value of automobiles to be transported are 
ignored. Thus, luxury-type automobile with greater weight would be trans- 
ported at same rate as economy-type automobile with lighter weight. It is 
just and reasonable that higher valued automobiles with greater weight 
should pay higher rate per 100 lbs. than smaller, lower valued automobiles. 
I & S M-12297, Automobiles—Duluth, Minn. to Wash., .... I. C. C 
9-17-59, Div. 2. 


63.2 Animals & Rough Products 
63.28 Fish, Meal & Oil 


63.28 Record shows that rates and earnings on fish meal and mineral 
mixtures, which are also feed materials are substantially higher than those 
on unground fish scrap. Also, comparison of rates on fish scrap with those 
on other ingredients of animal and poultry feed shows that assailed rates 
are relatively low, although fish scrap has highest value. During period 
1938 to 1957, value of fish scrap increased 241 percent, while freight rates 
in issue increased about 130 percent. Assailed rates are not shown to have 
been or to be unjust or unreasonable. No. 32328, Mid-America Milling Co. 
v. Alton & 8S. R., .... I. C. C. .., 10-13-59, Div. 2. 


63.5 Semi-Processed Material 
63.57 Fertilizers 


63.57 Fertilizer in instant shipments, nitrophosphate, was much more 
valuable than fertilizers generally, and average loading was far below that 
of superphosphate (123,280 lbs. in 1956 and 129,000 lbs. in 1957) on which 
16295 scale has been prescribed as maximum reasonable. No. 32517, 
Agricultural Products Co. v. Atlantic Coast Line R. Co., . 

9-22-59, Div. 3. 


64. Compensativeness 


64.0 Generally 
64.038 Reasonable Compensation 


64.03 Rates should be fully remunerative on high grade traffic. I[&S 
M-12458, Alcoholic Liquors—Boston, Mass. to Hartford, Conn., .... I. C. C. 

, 10-5-59, Div. 2. 

64.03 Rate which can be defended only on so-called added-traffic 
theory may not be found to be just and reasonable. I & S M-12508, Pig Lead 
—Omaha, Neb. to Kan. & Mo., .... I. C. C. , 9-23-59, Div. 2. 

64.03 Cost evidence and competitive necessity shown by respondent is 
persuasive that rate is reasonably compensatory. I & S 7020, Radio & 
Television Sets—Ill., Ind., D. C. & Md., .... I. C. C. , 10-6-59, Div. 3. 


64.03 Rate is not unjust or unreasonable merely because it exceeds 
full cost of service between other points which are approximately same 
distance apart. No. 31465, Western Peat Co., Ltd. v. Great Northern Ry. Co., 
Perk . , 9-24-59, Div. 3. 


64.1 Ascertainment of Costs 


64.11 Average Costs 


64.11 General average costs are of little value in assisting Commission 
to determine compensativeness of rates established to cover particular move- 
ment. This is especially true since there is no indication in record that 
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traffic is presently moving from particular mines declared to be represen- 
tative. FSA 34898, Fine Coal to Eau Claire & Chippewa Falls, Wis., .. 
I. C. C. ....+, 9-80-59, Div. 3. 


65. Charges for Special Services 


65.0 General & Miscellaneous 
65.01 Surcharges 


65.01 Evidence leaves no doubt that average shipment moving under 
order-notify bill of lading is of substantially greater value and requires more 
expensive physical and clerical handling than average shipment moving 
under straight bill. While precise difference in costs of these services is 
not of record, there are sufficient points of similarity in type and amount of 
service to shipper between order-notify service and c.o.d. service, both of 
which insure payment to shipper for his goods, to justify charge sought. 

Rules proposing charge on L.C.L. or any-quantity shipments moving on 
order-notify bills of lading found just and reasonable. I & S 6929, Terminal 


Charges on Order Bill of Lading Shipments, .... I. C. C. ...., 10-14-59, 
Div. 3. 


65.2 Terminal Service 
65.20 Generally 


65.20 Proposed reduced motor-carrier stop-off charge on sodium hypo- 
chlorite solution from Camden, N. J. to points in Md., N. Y. & Pa., found 
not shown to be just and reasonable. I & S M-12516, Stop-Off Charges— 
Camden, N. J. to Points in Md., N. Y. & Pa., .... I. C. C. ...., 10-5-59, 
Div. 2. 


66. Class Rates 


66.2 Animals & Rough Products 
66.28 Fish, Meal & Oil 


66.28 Rates on fish scrap, dry, not ground or pulverized in C.Ls., from 
origins in official & southern territories to Omaha, Neb. & Kansas City, Kan., 
found applicable and not shown to have been or to be unjust, unreasonable, 
or unduly prejudicial. No. 82323, Mid-America Milling Co. v. Alton & S. R.., 
.... I. C. C. ...., 10-13-59, Div. 2 (embraces No. 32323, Sub 1, Bruce 
Milling Co., Inc. v. Alton & S. R.). 


66.5 Semi-Processed Material 
66.54 Industrial Chemicals & Acids 


66.54 Rates charged on tank-car loads of anhydrous ammonia from 
Velasco & Houston, Texas to Albuquerque, N. Mex., found applicable, and 
not shown to have been unjust, unreasonable, or unjustly discriminatory. 
No. 32785, Edmunds Chemical Co. v. Missouri Pac. R. Co., .... I. C. C 
10-9-59, Div. 2. 


66.57 Fertilizer 


66.57 Rate charged on nitrophosphate, in bags, in C.Ls., from Wil- 
mington, N. Car., to Mesquite & Mesilla Park, N. Mex., found applicable and 
not shown to have been unjust or unreasonable. No. 32517, Agricultural 
Products Co. v. Atlantic Coast Line R. Co., ....1.C. C. ...., 9-22-59, Div. 3. 


66.6 Industrial Manufactures 


66.64 Construction Material 


66.64 Rate charged on cement, in C.Ls., from Crafton, Pa. to Livonia, 
Mich., found inapplicable. Applicable rate determined, and reparation 
awarded. No. 32509, Best Block Co. v. Chesapeake & O. Ry. Co., 

I. C. C. ...., 9-28-59, Div. 2. 
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66.65 Paper & Paper Products 


66.65 Charges collected on shipments of printing paper, on skids, in 
C.Ls., from Chillicothe, Ohio to destinations in Md., N. Y., Pa., Ind., N. J., 
& D. C., found applicable, but unjust and unreasonable. Just and reason- 
able charges determined, and reparation awarded. No. 32864, Mead Corp. 
v. Baltimore & O. R. Co., .... I. C. C. , 10-13-59, Div. 2. 


66.7 Machinery, Equipment, Implements & Appliances 
66.72 Industrial 


66.72 (1) Applicable rating on rotary kiln sections or shells and 
other heavy machinery, determined. (2) Class rates & charges on machine 
parts from Allentown, Pa. to points in U. S., found not shown to have been 
or to be unjust, unreasonable, or otherwise unlawful. No. 32084, Traylor 
Haare: & Mfg. Co. v. Lehigh Valley R. Co., .... I. C. C. ...., 9-22-59, 
Div. 2. 


67. Commodity Rates 
67.0 Generally 
01 All Freight Mixtures 


67.01 Proposed trailer-on-flatcar rates on freight, all kinds, from New 
York, N. Y. to Chicago, Iii., found not shown to be just and reasonable. 
I & S 7129, Freight, All Kinds—New York to Chicago—Delaware, L. & W. 
Gy «ns SS. , 10-14-59, Div. 3. 


67.3 Rough Products of Mines 


67.31 Coal & Coke 


67.31 Authority granted, on conditions, to establish and maintain 
proposed multiple-car rates on bituminous fine coal from mine groups in 
Ill., Ind., & western Ky. to Chicago, Ill., & points grouped therewith, with- 
out observing long-and-short-haul provisions of sec. 4 of Act. FSA vein 
Bituminous Coal from IIl., Ind. & Western Ky. Groups to Chicago, Il., . 

lL. ©. ©. ...0, Eersawee Div. 2 (embraced in I & S 7017, which also em- 
braces: No. 32570, Illinois Intrastate Bituminous Coal Rates & Charges; 
and No. 32573, Indiana Intrastate Bituminous Coal Rates & Charges). 


67.31 Proposed multiple-car rates on bituminous fine coal from mine 
groups in Ill., Ind. & Western Ky. to Chicago, Ill., & points ee there- 
with, found lawful. I & S 7017, Coal—TIIl., Ind., Ky. to TIll.-Ind., + a Ge 

, 10-12-59, Div. 2. 


67.31 Authority to establish and maintain reduced rates on bituminous 
fine coal, in C.Ls., from mines in Ill., Ind. & Western Ky. to Eau Claire & 
Chippewa Falls, Wis., without observing long-and-short-haul provision of 
sec. 4 of Act, denied. FSA 34898, Fine Coal to Eau Claire & Chippewa 
Falls, Wis., .... I. C. C. , 9-30-59, Div. 2. 


67.33 Sand, Stone & Gravel 


67.33 Authority granted, on conditions, to establish and maintain re- 
duced rates on nepheline syenite, in C.Ls., from Blue Mountain & Nephton, 
Ont., Canada, to specified points in N. J. & Pa., without observing long-and- 
short-haul provision of sec. 4 of Act. FSA 35098, Nepheline Syenite from 
Ontario, Canada to East, .... I. C. C. , 9-28-59, Div. 2. 


67.33  Motor-carrier rates & rulings on granite, in volume or T.Ls.. 
from Concord, N. H., to certain points in middle Atlantic territory found 
not shown to be unjust, unreasonable, or otherwise unlawful. No. 32529, 
John Swenson Granite Co. v. A. A. A. Trucking Corp., ... 

10-8-59, Div. 3. 
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67.39 All Other 


67.39 Rates charged on C.L. shipments of peat moss from points in 
British Columbia, Canada, to points in U. S., found applicable, and not 
shown to have been unjust, unreasonable, or otherwise unlawful. No. 31465, 
Western Peat Co., Ltd. v. Great Northern Ry. Co., .... I. C. C. ...., 
9-24-59, Div. 3. 


67.5 Semi-Processed Material 
67.52 Refined Petroleum & Oils 


67.52 Proposed reduced T.L. rate on petroleum & petroleum products 
from Coffeyville, Kan. to Sioux Falls, S. Dak., found not shown to be just 
and reasonable. I & S M-12333, Petroleum & Petroleum Products—Coffey- 
ville, Kan. to Sioux Falls, S. Dak., .... I. C. C. ...., 10-15-59, Div. 3. 


67.54 Industrial Chemicals & Acids 


67.54 Proposed reduced commodity rate on formaldehyde from New- 
ark, N. J. to Wallingford, Conn., found not shown to be just and reasonable. 
I & S M-12553, Formaldehyde, Newark, N. J. to Wallingford, Conn., .... 
a Se ccc cg STO, Gee. Be 


67.58 Primary Metals 


67.58 Proposed reduced T.L. rate on pig lead from Omaha, Neb. to 
Atchison, Leavenworth & Topeka, Kan. & Kansas City, Mo., found not 
shown to be just and reasonable. I & S M-12503, Pig Lead—Omaha, Neb. 
to Kan. & Mo., .... I. C. C. ...., 9-23-59, Div. 2. 


67.6 Industrial Manufactures 
67.61 Iron or Steel Articles 


67.61 Proposed reduced T.L. rate on iron or steel black plate from 
East Chicago, Ind. to Byran, Ohio, found not shown to be just and reason- 
able. I & S M-12537, Iron or Steel Plate—E. Chicago, Ind. to Byran, Ohio, 

ow Ee Gay, «ony RORRS SS, Bev. 5. 


67.64 Construction Materials 


67.64 Proposed reduced rate on cement, in C.Ls., from Clarkson, Ont., 
Canada, to Chicago, Ill. & points intermediate thereto, found just and 
reasonable. I & S 7120, Cement from Clarkson, Ont. to Chicago, TIl., .... 
I.C. C. ...., 10-2-59, Div. 2. 

67.64 Proposed reduced T.L. rates on roofing materials from Millis, 
Mass. to points in Maine, found just and reasonable. I & S M-12508, 
Roofing Materials from Millis, Mass. to Maine, .... I. C. C. ...., 10-14-59, 
Div. 2. 


67.67 Paints, Abrasives & Preservatives 


67.67 Proposed reduced commodity rates on varnish from South 
Bound Brook, N. J. to Oaks & Kennett Square, Pa., found not shown to be 
just and reasonable. I & S M-12469, Varnish—South Bound Brook, N. J. 
to Pa, ..-. LC. ©. 2.29 Seearee, Uv. S. 


67.69 Glass & Tile 


67.69 Proposed trailer-on-flatcar rates on tile & related articles from 
Boston, Mass. to Detroit, Mich., found just and reasonable. I & S 7146, 
Tile—Trailer-on-Flatcar Rates—New York, N. H. & H. R. Co., .... I. C. C. 
eee, 10-18-69, Div. 3. 


67.7 Machinery, Equipment, Implements & Appliances 


67.76 Automotive Vehicles & Parts 


67.76 Proposed reduced T.L. rate on new passenger automobiles, in 
truckaway service, from Duluth, Minn. to points in Wash., found not shown 
to be just and reasonable. I & S M-12297, Automobiles—Duluth, Minn. to 
Week, .... 1. 6. G. 2. 17-63, Div. 3. 
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67.76 Rate charged on new passenger automobiles, in mixed C.Ls., 
with new freight automobiles, from Kansas City (Leeds), Mo. to Cody, Wyo., 
found applicable and not shown to have been unjust or unreasonable. 
No. 32614, General Motors Corp. v. Missouri Pac. R. Co., .... I. C. C 
9-23-59, Div. 2. 


67.8 Necessaries 
67.81 Manufactured Foods 


67.81 Additional charges sought to be collected on C.L. shipments of 
beet sugar from Spreckels, Woodland, or Manteca, Calif., to another of these 
points, there stored in transit and subsequently replaced by equivalent 
quantity of beet sugar produced locally and shipped to final destination in 
Ariz., N. Mex., Okla. & Texas, found applicable and not shown to have been 
or to be unjust or unreasonable. No. 32783, Spreckels Sugar Co. v. Southern 
Pes. Cs. «0 0+, Be Oe By. cin 0 ng BOO, ee 
67.83 Meat, Poultry & Dairy Products 

67.83 Proposed motor-carrier rates on butter from Wichita, Kan., 
Joplin, Mo. & El Reno & Enid, Okla. to Los Angeles & San Francisco, Calif., 
found to be beyond scope of respondent’s operating authority, and unlawful. 
I & S M-12639, Butter—Kan., Mo. & Okla. to Calif., .... I. C. C. 
10-7-59, Div. 3. 


67.83 Proposed reduced T.L. rate on imported fresh meats from 
Chicago, Ill. to St. Paul & Minneapolis, Minn., found not shown to be just 
and reasonable. I & S M-12254, Fresh Meat—Chicago, Ill. to Twin Cities, 
cas dey ee cacy Oe oo oe 


67.84 Beverages 


67.84 Proposed reduced T.L. rate on alcoholic liquors from Boston, 
Mass. to Hartford, Conn. found not shown to be just and reasonable. 
I & S M-12458, Alcoholic Liquors—Boston, Mass. to Hartford, Conn., .. 

1. ©. CG. 22.59 SOE, Eee. Be 


67.87 Household Fixtures, Appliances & Implements 


67.87 On reconsideration, finding in prior report, 306 I. C. C. 207, 
that proposed reduced freight-forwarder rates on radio & television sets 
from points in Ill. & Ind. to Washington, D. C., Baltimore, Md. & Hartford, 
Conn., were not shown to be just and reasonable, reversed in part. I & S 
7020, Radio & Television Sets—Il., Ind., D. C. & Md., .... I. C. C. 
10-6-59, Div. 3. 


67.89 All Other 


67.89 Proposed reduced rate on department store supplies in trailer- 
on-flatcar service between Hoboken, N. J. & Buffalo, N. Y., found lawful, and 
between certain other N. J. points & Buffalo, found not shown to be just 
and reasonable. I & S 7113, Department Store Supplies—Bet. N. J. & 
Buffalo, .... I. C. C. ...., 9-22-59, Div. 3. 


69. Passenger Service Charges 
69.1 Rail Basic Fares 


69.11 General Increases 


69.11 Found that petitioner’s interstate commutation fares may justly 
and reasonably be increased to basis indicated as approved in appendix 
hereto, and that its other fares may be increased by 30 percent, except that 
fares between New York City and Buffalo-Suspension Bridge may be in- 
creased to same level as present corresponding fares of New York Central 
R. Co. and maintained as maxima at intermediate points. No. 33161, In- 
creased Passnger Fares—Lehigh Valley R. Co., .... I. C. C. ...., 10-14-59, 
Div. 3. 
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7. EQUALITY OF CHARGES 
70. Generally 
70.1 Unjust Discrimination 
70.10 Generally 


70.10 As in case of alleged violations of secs. 1 or 3 of Act, allegation 
of unjust discrimination under sec. 2 requires substantial supporting proof. 
I & S 7017, Coal—Ill., Ind., Ky. to Ill.-Ind., .... I. C. C. ...., 10-12-59, 
Div. 2. 


70.11 Rebates 


70.11 In instances where availability and utilization of land areas 
other than that under buildings is essential part of occupancies, they prop- 
erly belong in rental base as to those tenants. Land under spur tracks 
should be included in cost of tracks, and be allocated proportionately to 
rental base of tenants using tracks. 


Costs incident to grading and construction of lead track to point from 
which it may serve facility such as terminal may properly be absorbed by 
carrier; however, cost of grading terminal area should be reflected in rental 
base as such, or as enhanced value of land as graded. 


Defendants made no reasonable effort in certain instances to effect 
timely collection of rentals, and their continued failure to collect rentals 
was unjustified. Net result was extension to such lessees by defendant car- 
rier of privileges and facilities other than those specified in its tariffs. 


When acquisition of freight traffic is object, furnishing of facilities to 
shipper or receiver by railroad at less than fair value thereof violates 
provisions of secs. 2, 3 and 6 of Act. 313 U. S. 450. 


Practices of defendant railroad in providing space or facilities to tenants 
of Birmingham Food Terminal at rentals which are less than fair rentals 
therefor, and which are not timely collected, constitute (1) unjust dis- 
crimination in violation of sec. 2, (2) making and giving of undue and 
unreasonable preferences and advantages in violation of sec. 3, and (3) 
departure from its published tariffs in violation of sec. 6 of Act. No. 32241, 
Shaw Whse. Co. v. Southern Ry. Co., .... I. C. C. , 10-6-59, Commission. 


70.2 Rate Adjustments or Practices 
70.29 Collection of Charges 


70.29 Defendant railroad has made unlawful extensions of credit, in 
contravention of Commission’s regulations promulgated under sec. 3(2) 
of Act. No. 32241, Shaw Whse. Co. v. Southern Ry. Co., .... I 
10-6-59, Commission. 


71. Intermediate Charges 


71.0 Generally 
71.00 Applicability of Sec. 4 of Act 


71.00 If movement to intermediate points were only in single-car lots 
or in multiple-car lots less than 1,000 tons, fourth-section relief in con- 
nection with 1,000-ton minimum would not be necessary because rates and 
charges are not same. 173 I. C. C. 370, 440-441. In applying fourth sec- 
tion, like transportation services and charges must be compared. 178 
I. C. C. 697, 701. There are relatively few destinations in intermediate 
territory which could take proposed quantity to qualify for multiple-car rates. 
I & S 7017, Coal—Ill., Ind., Ky. to Ill.-Ind., .... I. C. C. ...., 10-12-59, 
Div. 2. 
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71.1 Competition of Direct Route 
71.10 Generally 


71.10 Competition has been principal special case which Commission 
has recognized in granting relief. Although this be true, existence of com- 
petition does not ipso facto entitle applicant to relief. Competition relied 
upon must always be examined in relation to existing circumstances, bearing 
in mind that Commission cannot grant relief from long-and-short-haul pro- 
vision to establish rates that may be in violation of other sections of Act, 
in particular secs. 2 and 3. See 234 U. S. 476. FSA 84898, Fine Coal to 
Eau Claire & Chippewa Falls, Wis., .... I. C. C. ...., 9-30-59, Div. 2. 


71.10 First question to be resolved is whether situation presented 
falls within category of a special case. Competition has always been prin- 
cipal ‘‘special case’’ which Commission has recognized in granting relief. 
Although this be true, existence of competition does not ipso facto entitle 
applicant to relief. Competition relied upon must always be examined in 
relation to existing circumstances, bearing in mind that Commission cannot 
grant relief from long-and-short-haul provision to establish rates that may 
be in violation of other sections of Act, in particular secs. 2 and 3. See 234 
U. S. 476. FSA 85098, Nepheline Syenite from Ontario, Canada to East, 

« LC. o's ony OO, OF. Ss. 


71.3. Water Competition 


71.30 Generally 


71.30 It does not appear that circumstances of transportation as be- 
tween traffic of single-car receiver and that of volume receiver are sub- 
stantially similar. This is so because single-car receiver’s coal traffic is not 
materially affected by barge competition, whereas volume shipper’s coal, 
such as that of three receivers supporting proposed rates, is or may be 
seriously affected by such competition. I & S 7017, Coal—TIl., Ind., Ky. to 
Hil.-Ind., .... I.C. C. ...., 10-13-69, Div. 2. 


73. Special Service Charges 


73.1 Terminal Services 


73.15 Operation of Produce Terminal 

73.15 Construction and maintenance of tracks by railroads to serve 
particular shippers such as those furnished to occupants of terminal have 
been determined to be in violation of Act. 245 1. C. C. 293, 300. No. 32241, 
Shaw Whse. Co. v. Southern Ry. Co., .... I. C. C. ...., 10-6-59, Commission. 


74. Undue Preference or Prejudice 


74.3 Injury to Complainant 


74.30 Generally 


74.30 No proof of competition or economic hardship, due to rate situ- 
ation, is shown. General declaration of injury without supporting facts 
cannot sustain alleged sec. 3 violation. See 286 I. C. C. 368, 372. No. 
32323, Mid-America Milling Co. v. Alton & S. R., .... I. C. C. ...., 10-13- 
59, Div. 2. 


8. UNIFICATIONS 
80. Generally 
80.0 Jurisdiction 


80.02 Related Extensions 


80.02 Authority requested by applicants under sec. 1(18) to construct, 
and under sec. 5(2) for trackage rights, constitute single plan whereby each 
of them proposes to provide additional rail service to facilities now located 
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or hereafter to be located at Lake Calumet Harbor. Orderly procedure dic- 
tates that all applications required to effect entire plan be heard simultane- 
ously, particularly where, as here, evidence to be presented in support of 
construction and trackage rights is identical. Heretofore, Commission 
authorized construction of line of railroad and at same time approved opera- 
tion under trackage rights over line to be constructed. See 290 I. C. C. 
112. To same effect, compare 279 I. C. C. 521. There is nothing in sec. 
5(2) which restricts Commission’s jurisdiction to consideration of appli- 
cations covering existing facilities. Motions to dismiss applications over- 
ruled. F. D. 19538, Illinois Central R. Co. et al. Construction & 
Rights—Lake Calumet Harbor, Cook County, Ill., .... I. C. C. , 10-5-59, 
Commission. 


80.02 Certificate issued to proviso operator in proceeding directly 
related to sec. 5 transaction should not authorize service greater than that 
actually rendered by carrier under proviso, continuance of which is shown 
to be required by public convenience and necessity. na Cc. J. Roush 
—Control—Southerr California Freight Lines, et al., ... ; a 
10-6-59, Commission. 


80.06 Contractual Rights & Obligations 


80.06 In event of dispute between parties, parties’ contractual rights 
and obligations are for determination by courts rather than by Commission. 
59 M. C. C. 481, affirmed in 60 M. C. C. 112. MC-F-6997, Cook Motor Lines, 
Inc.—Control & Merger—Prunty Motor Exp., Inc.—Pur.—J. Warren, .... 
M. C. C. , 9-30-59, Div. 4. 

80.07 Holding Companies or Persons 


80.07 Due to Commission’s lack of jurisdiction over organization and 
activities of noncarrier entities under common control with carriers, Com- 
mission’s attempts to control creation or expansion thereof when presented 
as part of sec. 5 transaction have been largely ineffective. 


More important, however, is fact that imposition of this condition in 
sec. 5 transaction results in creation of inequality between various carriers. 
Stated differently, those carriers which attempt to abide by spirit of prohi- 
bition against noncarrier entities (and thereby forego tax benefits derived 
therefrom) are being penalized therefor since their competitors may so 
operate without recourse by Commission. MC-F-6706, C. J. Roush—Control 
—Southern California Freight Lines, et al., .... M. C. C. ...., 10-6-59, 
Commission. 


80.07 As principal business of JAR Corp. is holding title to stock of 
System, like JAR Corp. No. 2, and as latter corporation and System have 
already been subjected to accounting, reporting, and securities provisions 
of Act, order herein will provide that JAR Corp. shall henceforth be sub- 
ject to provisions of secs. 204(a)(1) and (2), 214, and 220. MC-F-6081, 
Ryder System, Inc.—Control—Emmott Valley Transp. Co., Inc., 
M. C. C. , 9-28-59, Div. 4. 

80.09 Imposition of Conditions 


80.09 Under Sec. 5 of Act, Commission’s authority to impose condi- 
tions, on basis of which transaction may properly be found to be consistent 
with public interest, is broad. 85 F. Supp. 542, and 59 F. Supp. 328. Con- 
ditions are frequently imposed because, without such conditions, application 
would have to be denied. 65 M. C. C. 339. Authority thus conditionally 
granted is permissive, and parties may or may not, in their discretion, elect 
to exercise authority. MC-F-6997, Cook Motor Lines, Inc.—Control & 
Merger—Prunty Motor Exp., Inc.—Pur.—J. Warren, .... M. C. C. ...., 
9-30-59, Div. 4. 


eens 


80.09 Commission’s powers under sec. 5(a)(b) to impose reasonable 
terms and conditions are ample to insure absorption into Transfer of Truck- 
ing Co.’s operating rights and property and all its obligations, with under- 
standing that its stock would be cancelled and its corporate existence termi- 
nated. MO-F-5724, Cletus Houff—Control—Elliott Bros. Trucking Co., Inc., 
ins » 10-16-59, Commission. 
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80.09 Order approving merger will be conditioned so as to insure 
maintenance of all existing joint routes, interchange arrangements, and 
switching practices now in force and effect between Virginian and its various 
connections, and six specific conditions set forth in 275 I. C. C. 455, and 
shown in Appendix C to this report will be imposed in this case for that 
purpose. F. D. 20599, Norfolk & W. Ry. Co.—Merger, etc.—Virginian Ry. 
Ce ....h.&% &. , 10-8-59, Div. 4. 


80.3 Dual Authority 
80.80 Generally 


80.30 To preclude duplicating services under commonly controlled 
common and contract carrier rights, previously described restriction con- 
tained in Transportation’s rights precluding certain movement of malt bever- 
ages and empty containers therefor will be restated herein, expanded some- 
what to include operation to and from Wethersfield to preclude same dupli- 
cating services under rights acquired. With such modification, dual opera- 
tions of Transportation and Trucking may properly be found to be con- 
sistent with public interest and National Transportation Policy. MC-F- 
7176, McFarland Transp. Co.—Pur.—Philander Cooke, 10-7-59, Div. 4. 


80.4 Registered Intrastate Rights 


80.48 Of Vendor 


80.43 Transaction herein could be approved subject to condition re- 
quiring cancellation of interstate authority of Motor Lines found to be dor- 
mant, and to condition precluding use of N. Car. intrastate authority as 
basis for conducting interstate operations under proviso, if transaction 
otherwise could be found to be consistent with public interest. 65 M. C. C. 
75. MC-F-6711, Northeastern Trucking Co.—Control & Merger—Winecoff 
Motor Lines, Inc., 9-28-59, Div. 4. 


80.5 Effect of Order 

80.50 Generally 

80.50 Transfer of certificate is merely incident flowing from approval 
of sec. 5 application. Such has been manner of handling certificate trans- 
fers even before transfer rules and regulations promulgated under sec. 312 
of Act were effective, on Oct. 4, 1943, and since that date. See 260 1. C. C. 
830. MC-F-6167, Pan-Atlantic SS Corp.—Control—S,. C. Loveland Co., Inc., 

, 10-20-59, Div. 4. 


81. Control of Two or More Carriers 


81.7 Disposition of Control Applications 

81.71 Railroad—dAuthorized 

81.71 Control of One or More Railroads by Another Such Carrier 
Authorized by Div. 4: 
Norfolk & W. Ry. Co.—Merger, etc.—Virginian Ry. Co., F. D. 20599, 

Ec. 6. , 10-8-59. 
81.73 Motor Truck—Authertocd 

81.73 Control of Two or More Motor Truck Carriers of Property in 
Common Interest Authorized by Div. 4, unless otherwise stated: 
Cochrane, J. H..— Cochrane Transp. Co., MC-F-7169, 10-20-59. 
Roush, C. J..—Southern California Freight Lines, et al., MC-F-6706, 

M. C. C. , 10-6-59, Commission. 
—_— —— Inc. —teo-Mes Freight Lines, Inc., MC-F-6149, .... M. C. C. 

9-28-59 (embraced in MC-F-6031). 
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81.74 Motor Truck—Denied 


81.74 Authority for Motor Carrier of Property to Control One or More 
Other Such Carriers Denied by Div. 4, unless otherwise stated: 
Bekins Van & Storage Co. (Calif.)—-Bekins Van & Storage Co. (Okla.), 
MC-F-7153, 10-12-59. 
Houff, Cletus,—Elliott Bros. Trucking Co., MC-F-5724, .... 
10-16-59, Commission. Prior report, ve = ©. G Be, ‘denying the 
application, affirmed. 
Ryder System, Inc.—Emmott Valley Transp. Co., Inc., MC-F-6031, 
=. G. ©. , 9-28-59. Prior report, 70 M. C. C. 265, reversed. 


81.9 Divestiture 
81.93 Orders For 


81.93 In view of conclusion that application in MC-F-6031 should be 
denied, applicants will be allowed 90 days from effective date of order in 
which to terminate their temporary control of Emmott-Valley through man- 
agement. During that time, applicants will divest themselves of their 
temporary control of that carrier, advising when this has been accomplished. 
MC-F-6031, Ryder System, Inc.—Control—Emmott Valley Transp. Co., Inc., 

> Se 9-28-59, Div. 4. 


82. Transaction Sound & Applicant Fit 


82.1 Condition of Vendee 
82.14 Financial Resources 


82.14 Ability of stockholders of Northeastern to advance funds to 
carrier if needed to meet its obligations, is no substitute for financial sta- 
bility of carrier itself, and, in any event, evidence of record is inadequate to 
show ability of these individuals to advance any necessary funds to North- 
eastern. MC-F-6711, Northeastern Trucking Co.—Control & Merger—Wine- 
coff Motor Lines, Inc., 9-28-59, Div. 4. 


82.3 Consideration 
82.30 Generally 


82.30 Agreements not to compete for specific periods have frequently 
been approved, and payment of specific portion of purchase price for this 
promise is not objectionable unless purchase price as whole is excessive. 
MC-F-6997, Cook Motor Lines, Inc.—Control & Merger—Prunty Motor Exp., 
Inc.—Pur. J. Warren, .... M. C. C. , 9-30-59, Div. 4. 


82.30 In administering provisions of sec. 5, part of Commission’s duty 
is to determine whether terms and conditions of transaction are just and 
reasonable, whether they would impose undue financial burden on carriers 
concerned, and whether they may be found to be consistent with public 
interest. MC-F-6167, Pan-Atlantic SS Corp.—Control—S. C. Loveland Co., 
Big 35.5 ee Oe , 10-20-59, Div. 4. 


82.35 Employment Contracts 


82.35 Employment agreements, if they are true employment contracts 
and not means for indirectly increasing purchase price, are not, as such, sub- 
ject to Commission’s jurisdiction. See 55 M. C. C. 145. Here, evidence is 
clear that West would be required to devote his full time to affairs of 
Transportation and would be precluded from having any interest in com- 
peting transportation business. West would be paid only for services 
rendered; and considering that he has proved himself to be capable motor 
carrier executive, his continued employment should be of benefit to Trans- 
portation. Agreement, however, provides only for termination thereof by 
West upon 90 days notice, but makes no provision for cancellation thereof 
by Transportation prior to expiration of five-year period. Subject to condi- 
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tion providing for termination of contract by either party upon 90-days’ 
notice, contract may properly be found to be true employment agreement; 
and findings will be conditioned accordingly. Compare 70 M. C. C. 789. 
MC-F-7169, J. H. Cochrane—Control—Cochrane Transp. Co., 10-20-59, 
Div. 4. 

82.35 If agreement were amended to provide for termination of em- 
ployment by either party upon 30 days’ written notice to other, it would be 
true employment agreement, and as such, not part of terms of transaction 
which Commission must find to be just and reasonable. Compare 70 
M. C. C. 789. MC-F-6997, Cook Motor Lines, Inc.—Control & Merger— 
Prunty Motor Exp., Inc.—Pur.—J. Warren, .... M. C. C. ...., 9-30-59, 
Div. 4. 


82.35 Under agreement Doyle Freight would have right to insist upon 
Blair’s service and it would not be obligated to pay him if none were per- 
formed. Under circumstances, agreement appears to be true employment 
contract; and, as such, it is not part of terms and conditions requiring ap- 
proval under sec. 5. See 55 M. C. C. 145. MC-F-7154, Doyle Freight Lines, 
Inc.—Control & Merger—Blair Transit Co., 10-8-59, Div. 4. 


82.4 Resulting Operation 
82.41 Unprofitable 
82.41 Commission’s conclusions as to financial results of transaction 
must be based upon financial evidence submitted and not upon anticipated 
financial improvements based upon assumptions. MC-F-6711, Northeastern 
Trucking Co.—Control & Merger—Winecoff Motor Lines, Inc., 9-28-59, 
Div. 4. 


82.7 Unauthorized Consummation 
82.70 Generally 


82.70 Under sec. 5, fitness of acquiring party applicant is always im- 
portant issue which must be resolved. 58 M. C. C. 561 and 75 M. C. C. 423. 
In considering that question, weight of precedent does not necessarily re- 
quire denial where premature consummation has taken place in violation of 
sec. 5(4), if there is positive proof that approval would be consistent with 
public interest. See 65 M. C. C. 30, and 70 M. C. C. 629. At times, how- 
ever, such applications have been denied where accomplished fact has been 
presented for approval. 56 M. C. C. 505; 57 M. C. C. 1; and 60 M. C. C. 
321. In cases approved, mitigating circumstances were shown, such as inex- 
perienced parties without adequate legal advice or unusual questions of law. 
Where denied, generally contrary appeared, viz., law violation could prop- 
erly be characterized as flagrant. MC-F-5724, Cletus Houff—Control— 
Elliott Bros. Trucking Co., Inc., .... M. C. C. ...., 10-16-59, Commission. 


82.73 Intent or Wilfulness 


82.73 Partnership, in assuming control of Auto Freight on Jan. 1, 
1958, violated sec. 5(4) of Act, and such violation continued until exercise 
of temporary authority on April 14, 1959. In addition, no satisfactory 
explanation has been offered for transfer of intrastate authority of Auto 
Freight to partnership. However, in view of contentions of parties that 
they acted in good faith and in accordance with their understanding of Act 
and fact that they immediately sought authority under sec. 210a(b) to 
temporarily control Auto Freight when advised that their action was un- 
lawful, finding is warranted that action of partnership was not deliberate 
and wilful violation of sec. 5, but resulted from their misunderstanding of 
requirements under such section. Violation, therefore, does not constitute 
bar to approval of proposed transaction if it may otherwise be found to 
be consistent with public interest. MC-F-6871, Harold Morse & H. J. Holien 
—Pur.—Washington Auto Freight, Imc., 10-13-59, Div. 4. 

82.73 Acquisitions of control of TSC and Tank Line by new JAR 
Corp. jointly with JAR Corp. No. 2, through their control of System, was 
accomplished without authority under sec. 5 and in violation of that sec- 
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tion. However, violation was technical one, accomplished under misunder- 
standing of law, and does not require denial of application. MC-F-60381. 
Ryder System, Inc.—Control—Emmott Valley Transp. Co., Inc., 
M.C.C. ...., 9-28-59, Div. 4. 


83. Prior Utilization of Authority 
83.0 Generally 
83.04 Water Common Carrier 


83.04 In proposed unifications of water carrier operations, subject to 
prior Commission approval under sec. 5 of Act, factors involved in determi- 
nation of ‘‘consistent with public interest’’ include well established principle 
that applicants have burden of showing by best evidence nature and scope 
of operations conducted under rights to be acquired so that Commission may 
be able to fairly evaluate such services in relation to needs of shipping and 
receiving public in territory involved. Compare 265 I. C. C. 759. 


Failure of water carrier to conduct operations under its certificate, in 
whole or in part, does not constitute voluntary abandonment of such right. 
Grant of water carrier operating rights conditioned upon exercise of au- 
thority specified has, since decision in Seatrain case, 329 U. S. 424, not been 
construed as “‘sanction,” as defined by sec. 2(f) of Administrative Procedure 
Act, which may lawfully be imposed by Commission under sec. 9(a) of 
said Act. MC-F-6167, Pan-Atlantic SS Corp.—Control—S. C. Loveland Co., 
Inc., .... M. C. C. ...., 10-20-59, Div. 4. 


83.1 Necessary Proof 
83.10 What Applicant Must Show 


83.10 No substantial evidence was offered by public witnesses showing 
that they lack adequate and effective motor carrier service in territories 
involved such as would warrant revival of dormant irregular-route opera- 
tions of Trucking Company under Transfer’s ownership. MC-F-5724, Cletus 
Houff—Control—Elliott Bros. Trucking Co., Inc., .... M. C. C. ...., 
10-16-59, Commission. 


83.2 Degree of Utilization 
83.21 Holding Out 


83.21 Mere “holding out’ to perform service, represented only by tariff 
and insurance compliance, is not acceptable substitute for actual operations, 
and especially so when evidence will not support conclusion that Motor 
Lines has actively attempted to operate under all of its rights. MC-F-6711, 
Northeastern Trucking Co.—Control & Merger—Winecoff Motor Lines, Inc., 
9-28-59, Div. 4. 


83.3 Reinstitution of Operation 


83.30 Generally 


83.30 To permit revitalization of dormant irregular-route rights, for 
which no public need has been shown, particularly when record indicates 
that there are substantial duplications between those rights and irregular- 
route authority held individually by H. J. Holien, would not foster sound 
economic conditions among existing carriers in area, and would not be con- 
sistent with public interest. See 65 M. C. C. 687. Accordingly, findings will 
be conditioned to provide that all of irregular-route operating rights pur- 
chased shall be cancelled concurrently with consummation of transaction. 
MC-F-6871, Harold Morse & H. J. Holien—Pur.—Washington Auto Freight, 
Inc., 10-13-59, Div. 4. 


83.4 Operation Required by Public Interest 
83.40 Generally 


83.40 Interests of shipper and those of its customers represent public 
interest whose specific transportation requirements are sought to be satis- 
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fied. 267 1. C. C. 665 (681). F. D. 19588, Dlinois Central R. Co. et al.— 
Construction & Trackage Rights—Lake Calumet Harbor, Cook County, IIL., 
..-- LC. C. ...., 10-5-59, Commission. 


84. New Service Doctrine 


84.1 New Through Operation 
84.12 Restrictions Against 


84.12 Question as to whether restriction against tacking should be 
imposed here does not rest on whether public convenience and necessity have 
been shown for vendee’s through service from Milwaukee to Minneapolis- 
St. Paul, but upon whether protestants by their evidence have shown that 
nonimposition of restriction would result in material adverse effect on their 
operations. 78 M. C. C. 636. MC-F-6982, Hennepin Transp. Co., Inc.—Pur. 
—Oligney Motor Exp. Co., .... M. C. C. ...., 10-14-59, Div. 4. 


84.2 Changed Pattern of Operation 


84.24 Combination of Regular & Irregular Authority 


84.24 Lebanon is only 28 miles from Cincinnati in straight line to 
Cleveland, making it entirely feasible to operate over numerous combina- 
tions of routes even when using that point as gateway. Under such circum- 
stances, unification of irregular-route with regular-route operating rights 
for purpose of performing through transportation under combination has 
been found to be consistent with public interest in numerous prior cases, 
among which are 29 M. C. C. 455 and 55 M. C. C. 767. MC-F-6862, Pic- 
Walsh Freight Co.—Control & Merger—Ray Hamilton, Inc., 10-6-59, Div. 4. 


84.3 Duplication of Authority 
84.30 Generally 


84.30 As rule, proposals to maintain separately two or more com- 
panies, under common control, rendering substantially same service between 
same points and over same routes, have been disapproved. Duplication in 
instant case is not so substantial as to warrant denial. Other proposals 
similar to transaction herein, involving duplications of operations in trans- 
portation of household goods by nationwide carriers and their agents, have 
been found unobjectionable. 65 M. C. C. 257, 295. MC-F-7153, Bekins Van 
& Storage Co. (Calif.)—Control—Bekins Van & Storage Co. (Okla.), 
10-12-59, Div. 4. 

84.30 Limited duplication in service that would result from common 
control of two carriers is not sufficient to warrant withholding approval of 
application, particularly when transaction otherwise has been shown to be 
consistent with public interest. MC-F-7169, J. H. Cochrane—Control— 
Cochrane Transp. Co., 10-20-59, Div. 4. 


84.33 Registrable Intrastate Authority 


84.33 Commission on occasion has conditioned its approval to preclude 
holder of intrastate certificate from using it as basis for conducting opera- 
tions under proviso competitive to those operated under certificate from this 
Commission. See 70 M. C. C. 568. Findings will be similarly conditioned 
here. MC-F-6997, Cook Motor Lines, Inc.—Control & Merger—Prunty 
Motor Exp., Inc.—Pur.—J. Warren, .... M. C. C. ...., 9-30-59, Div. 4. 


84.33 Findings will require Meadors, upon exercise of authority, to 
file appropriate petition seeking modification of ‘‘Registration’’ application 
in MC-67927 so as to exclude therefrom descriptions of operations dupli- 
cating those covered by its certificate MC-117604. Compare 50 M. C. C. 
428. MOC-F-7208, Meadors Freight Line, Inc.—Control & Merger—Atlanta- 
Union Point Trucking Co., Inc., .... M. C. C. ...., 10-19-59, Div. 4. 
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84.34 Protective Conditions 


84.34 To extent rights granted herein duplicate those already held 
by vendee, said carrier will have but one operating right. MC-F-6982, 
Hennepin Transp. Co., Inc.—Pur.—Oligney Motor Exp. Co., .... M. C. C. 
. +++, 10-14-59, Div. 4. 


85. Sound Transportation Conditions 


85.1 Service 
85.12 Single-Line 


85.12 While it is natural for shippers to desire additional single-line 
service, there are now many other motor carrier services available to them, 
and no substantial deficiency in those services has been shown. Public wit- 
ness support here is not entitled to substantial weight. MC-F-5724, Cletus 
Houff—Control—Elliott Bros. Trucking Co., Inc., .... M. C. C. ...., 
10-16-59, Commission. 


85.12 Classification, reclassification, handling, and rehandling to ac- 
complish interchanges among railroads always take longer time than when 
handled by single carrier direct. 


Fact that applicants will be providing linehaul services directly into 
port will necessarily result in elimination of delays connected with inter- 
change of cars between linehaul carrier and delivering carrier. F. D. 19538, 
Illinois Central R. Co. et al.—Construction & Trackage Rights—Lake Calu- 
met Harbor, Cook County, Tl, .... 1. C. C. ...., 10-5-59, Commission. 


85.13 Expedited 


85.13 Approval of instant applications would enable applicants to 
afford importers and exporters fast and efficient transportation service to 
facilities at Lake Calumet Harbor, and would enhance volume of interna- 
tional traffic through port of Chicago. F. D. 19538, Illinois Central R. Co. 
et al.—Construction & Trackage Rights—Lake Calumet Harbor, Cook 
County, Ill., .... I. C. C. ...., 10-5-59, Commission. 


85.2 Efficiency 
85.20 Generally 


85.20 Method proposed by applicants to reach and serve port is same 
as used in other similar areas. It is common operating practice and is 
economical as well as practical. Joint-facility plan has many advantages, 
in that switching operations required on part of all railroads within port 
may be coordinated and performed by joint switch engine or engines under 
supervision and direction of person so designated by applicants without 
favoritism or discrimination. By joint arrangement, cars of each of rail- 
roads, as and when required by industries, could be placed at one spotting. 
There would be no duplication of switching, resulting in substantial saving 
in time and money, as cars would be loaded or unloaded more quickly and 
would be handled into and out of port with greater dispatch than if all 
railroads in port did their own switching. F. D. 19588, Dlinois Central R. 
Co. et al.—Construction & Trackage Rights—Lake Calumet Harbor, Cook 
County, Ml., .... I. ©. C. ...., 10-5-59, Commission. 


85.20 In coal fields of W. Va., the two roads serve different areas and 
thereby complement each other. East of these coal areas, however, appli- 
cants’ lines are roughly parallel for almost 350 miles between Va.-W. Va. 
line and the tidewater at Norfolk. This offers most promising opportunities 
for elimination of duplicate and unneeded facilities by utilization of portions 
of each line and combination of yards, shop facilities, and headquarters. 
F. D. 20599, Norfolk & W. Ry. Co.—Merger, etc.—Virginian Ry. Co., ... 
iC. C. ...., 10-8-69, Div. 4. 


85.22 Unconnected Operations 


85.22 Acquisition of control of carrier so far removed from any point 
of connection with any affiliated carrier would not be consistent with public 





DECEMBER, 1959 351 





interest. MC-F-6031, Ryder System, Inc.—Control—Emmott Valley Transp. 
Oo., Ime., .... M. C. C. , 9-28-59, Div. 4. 


85.3 Competitive Effect 
85.80 Generally 


85.30 On this record, there is no basis for concluding that transactions, 
or service which Motor Lines would render under unified rights, would 
affect operations or services of competing carriers adversely, or that volume 
of traffic available in area is not sufficient to support Motor Lines’ proposed 
service, as well as that of protestants. Applicants have been conducting 
continuous operations, and unification would not materially change com- 
petitive situation. MC-F-6997, Cook Motor Lines, Inc.—Control & Merger— 
Prunty Motor Exp., Inc.—Pur.—J. Warren, .... M. C. C. ...., 9-30-59, 
Div. 4. 


85.30 Norfolk & Western and the Virginian serve different areas of 
Appalachian coal fields and, therefore, there is no direct competition between 
them for their principal traffic. Such competition as does exist for coal 
traffic is in nature of market competition between mines, and this will not 
be affected by merger. As to traffic other than coal, record shows that while 
the two lines do have competitive through routes from and to commonly 
served points, there is little direct competition between them. Norfolk & 
Western considers competition of motor carriers much more severe than 
that afforded by Virginian. 


While there may be some slight lessening of competition as result of 
proposed merger, that fact is not regarded as of controlling importance. 
Evidence establishes that, after merger, strong competition will still be af- 
forded by other forms of transportation. Public interest would not be 
adversely affected by any lessening of competition which may result from 
proposed merger. F. D. 20599, Norfolk & W. Ry. Co.—Merger, etc.— 
Virginian Ry. Co., .... I. C. C. , 10-8-59, Div. 4. 


85.33 Proof of Impairment 


85.33 There is no clear indication of any specific detriment which 
might result to protestants should vendee be left free to handle traffic 
moving northbound from Milwaukee to Minneapolis-St. Paul. Except for 
providing facts as to their equipment, evidence consisted largely of expres- 
sions of fear as to effect vendee’s new northbound service into Minneapolis- 
St. Paul might have on their operations. No estimates of tonnage which 
might be lost were given. Where information was furnished, it shows that 
carrier has been operating at profit. Concluded that imposition of service 
restriction as requested is not warranted. MC-F-6982, Hennepin Transp. 
Co., Inc.—Pur.—Oligney Motor Exp. Co., .... M. C. C. ...., 10-14-59, 
Div. 4. 


85.4 Effect Upon Employees 


85.41 Railroad 


85.41 Same conditions imposed as in 257 I. C. C. 177. F. D. 20728, 
Atlantic Coast Line R. Co.—Trackage Rights, etc.—Louisville & N. R. Co., 
10-8-59, Div. 4. 


To Same Effect: 


F. D. 20599, Norfolk & W. Ry. Co.—Merger, etc.—Virginian Ry. Co., 
, 10-8-59, Div. 4 


85.41 Same conditions imposed as in 261 I. C. C. 672. F. D. 19538, 
Illinois Central R. Co. et al.—Construction & Trackage Rights—Lake Calu- 
met Harbor, Cook County, Ill., .... I. C. C. , 10-5-59, Commission. 
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86. Leases & Operating Agreements 


86.3 Trackage or Operating Agreements 
86.31 Original Railroad Agreement 


86.31 Original Railroad Joint Facility Agreements Approved by Div. 
4, unless otherwise stated: 


Atlantic Coast Line R. Co.—Trackage Rights, etc.—Louisville & N. R. Co., 
F. D. 20728, 10-8-59. 


Belt Ry. Co. of Chicago—Trackage Rights, etc., F. D. 19742, .... I. C. C. 
. , 10-5-59, Commission (embraced in F. D. 19538). 


Chesapeake & O. Ry. Co.—Trackage Rights—Norfolk & W. Ry. Co., F. D. 
Seeek, 1... & 6. 6. , 10-8-59 (embraced in F. D. 20599). 


Illinois Central R. Co. et al. —Construction & _— Rights—Lake 
Calumet Harbor, Cook County, Ill., F. D. 19538, .... I. C. C. 
10-5-59, Commission. 


es Central R. Co. et al.—Trackage Rights, F. D. 19921, 
, 10-5-59, Commission (embraced in F. D. 19538). 


Norfolk & W. Ry. Co.—Merger, etc.—Virginian Ry. Co., F. D. 20599, 
1 &. & , 10-8-59 (trackage rights or joint use). 
Wabash R. Co.— Abandonment (Por.) etc.—Keokuk Branch, F. D. 20709, 
10-6-59 (trackage rights, Chicago, B. & Q. R. Co., Adams County, IIl.). 
87. Disposition of Unification Applications 


87.1 Merger 
87.11 Railroad—Approved 


87.11 Unification by Merger, Purchase or Acquisition of Properties of 
Two or More Railroads Authorized by Div. 4: 


a & W. Ry. Co.—Merger, etc.—Virginian Ry. Co., F. D. 20599, 
« ae , 10-8-59. 


adi Motor Truck Lines—Approved 
87.13 Unification by Consolidation, Merger, or Purchase of Operating 


Authority and Property of Two or More Motor Carriers of Property Author- 
ized by Div. 4: 


Buckingham Transp., Inc.—Control & Merger—Des Moines Transp. Co., 
Inc., MC-F-6704, .... M. C. C. , 10-13-59. 
Control & Merger—Ridgely Transport, MC-F-6828, .... M. C. C. 
, 10-13-59 (embraced in MC-F-6704). 


Cook Motor Lines, Tee. —Control & Merger—Prunty Motor Exp., Inc.—Pur. 
J. Warren, MC-F-6997, .... M. C. C. , 9-30-59. 


Doyle Freight Lines, Inc.—Control & Merger—Biair Transit Co., MC-F- 
7154, 10-8-59. 


Great Southern Trucking Co.—Pur.—kK. S. Moffett, MC-F-6314, .... M.C.C. 
, 9-28-59 (embraced in MC-F-6031). 


Mennegin Transp. Co., Inc.—Pur.—Oligney Motor Exp., MC-F-6982, 
M. C. C. , 10- 14-59. 


Interstate Motor Freight System—Merger—Prucka Transp., Inc., MC-F- 
7202, 10-1-59. 


McFarland Transp. Co.—Pur.—Philander Cooke, MC-F-7176, 10-7-59. 

Meadors Freight Line, Inc.—Control & Merger—Atlanta-Union Point Truck- 
ing Co., Inc., MC-F-7208, .... M. C. C. , 10-19-59. 

Morse, Harold, & H. J. Holien—Pur.— Washington Auto Freight, Inc., 
MC-F-6871, 10-13-59. 

aaa << aaa Co.—Control & Merger—Ray Hamilton, MC-F-6862, 
10-6-59. 
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87.14 Water Carriers—Approved 


87.14 Unification by Merger or Purchase of Operating Authority and 
Property of Two or More Water Carriers Authorized by Div. 4: 
Pan-Atlantic SS Corp.—Control—S. C. Loveland Co., Inc., MC-F-6167, .. 
M. C. C. ....-, 10-80-69. 
87.17 Motor Truck Lines—Denied 


87.17 Unification by Consolidation, Merger or Purchase of Entire 
Operating Authority of Two or More Motor Carriers of Property Denied 
by Div. 4: 


Northeastern Trucking Co.—Control & Merger—Winecoff Motor Lines, Inc., 
MC-F-6711, 9-28-59. 
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Hennepin Transp. Co., Inc. Ext.—Wis. Points 27.31° 
Hennepin Transp. Co., Inc.—Pur.—Oligney Motor Express Co. 
84.12, 84.34, 85.33, 87.13* 
Herr, B. H., Ext.—Maine (npr) 24.03, 27.42° 
Herrin Transp. Co. Ext.—U. S. Hwy. 71 16.69, 20.22, 25.02, 25.07, 25.08%, 25.41 
Hill Lines, Inc. Ext.—Artesia & Roswell, N. Mex. 20.22. 20.30, 27.32° 
Hogge, R. L., Ext.—Pallets (npr) (served 9-2-59) 23.60, 24.03, 27.42° 
Houff, Cletus—Control—Elliott Bros. Trucking Co., Inc. 


02.10, 80.09, 81.74*, 82.70, 83.10, 85.12 
Humes, Carl, Conversion App. 27.31° 


Illinois Central R. Co., et al—Construction & Trackage Rights—Lake 
Calumet Harbor, Cook County, Ill. 16.10, 20.08, 20.15, 20.34, 21.50, 23.20, 
24.01, 24.25, 24.30, 24.53, 26.60, 26.71, 26.76, 
27.11*%, 80.02, 83.40, 85.12, 85.13, 85.20, 85.41 
Illinois Intrastate Bituminous Coal Rates & Charges (embraced in Coal— 
Ill., Ind., Ky. to Ill.-Ind.) 
Increased Passenger Fares—Lehigh Valley R. Co. 69.11 
Indiana Intrastate Bituminous Coal Rates & Charges (embraced in Coal— 
Ill., Ind., Ky. to Ill.-Ind.) 
Indianhead Truck Line, Inc. Ext.—Service Station Supplies 05.21, 21.22, 27.42* 
Interpretation of Operating Rights—Alaska 11.13, 21.00, 21.31, 21.50 
Interstate Motor Freight System—Merger—Prucka Transp., Inc. (npr) 87.13* 
Interstate Transport, Inc.—See “Transport, Inc.” 
Iron or Steel Plate—E. Chicago, Ind. to Bryan, Ohio 55.81, 67.61 


J-T Transport Co., Inc. Ext.—Columbus, Ohio 02.00, 02.06, 16.05, 21.11, 26.71, 27.42* 
Ext.—Indianapolis, Ind. (served 6-25-59) 27.42° 
Ext.—San Diego, Calif. 15.31, 21.72, 22.05, 24.01, 24.30, 27.42* 

JAR Corp.—Control—Great Southern Trucking Co., et al. (embraced in 

Ryder System, Inc.—Control—Emmott-Valley Transp. Co.) 

Jones, Martha Elizabeth, & D. W. Jr., Executors of Estate of D. W. Jones, 

Sr., Conversion App. 27.31° 


Kilmer Transp. Co. Conversion App. 27.31°* 
Kovacs, A. J., Conversion App. 27.31° 


Leamington Transport (Western) Ltd. Com. Car. App. 02.04, 02.25, 27.31* 
Lehman, W. S. M., Cont. Car. App. (npr) 05.23, 24.03, 24.60, 27.42* 
Lizza, Inc., C. E., Ext.—Grafton, Millstadt & Belleville, Ill. (npr) 05.23, 27.41* 
Long, Doris, Com. Car. “Grandfather” App. 04.00, 20.40, 20.43, 27.31* 


Maurice Transport Co., Inc. Cont. Car. App. (npr) 18.35, 24.03, 27.41* 
Mayfield Cartage Co., Inc. Ext.—Northern Ill. (npr) 27.31* 
McCandlish, L. R., Com. Car. App. (npr) 24.01, 27.32* 
McFarland Transp. Co.—Pur.—Philander Cooke (npr) 80.30, 87.13* 
Mead Corp. v. Baltimore & O. R. Co. 57.40, 58.10, 66.65 
Meadors Freight Line, Inc.—Control & Merger—aAtlantic-Union Point 
Trucking Co., Inc. 84.33, 87.13* 
Meeusen, Albert, & Clifford Russell Ext.—Asphalt (npr) 26.71, 27.32* 
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Michigan Central R. Co., et al.—Construction, etc. 27.12* 
Michigan Central R. Co., et al—Trackage Rights 86.31* 
Mid-America Milling Co. v. Alton & S. R. 58.10, 60.04, 63.28, 66.28, 74.30 
Milne Truck Lines, Inc.—Alternate Route—U. 8S. 91 (npr) 26.07, 25.08%, 25.40 
Missouri Pac. R. Co.—Abandonment—Erwinville Branch (La.) (npr) 29.80, 29.91* 
Modifications of Systems or Devices—See “Texas & N. O. R. Co.” 
Morehouse, W. N.—Investigation of Operations 20.54, 21.71, 22.01, 22.80 
Morris, M. K., Ext.—Canned Goods—Hurlock (Md.) to N. J. (npr) 
21.11, 24.08, 24.30, 27.42* 

Morse, Harold, & H. J. Holien—Pur.—Washington Auto Freight, Inc. 

(npr) 82.78, 83.30, 87.13* 


Naylor, J. L., Ext.—Artesia, N. Mex. 27.31° 
Nepheline Syenite from Ontario, Canada to East 55.01, 65.82, 67.33, 71.10 
Nielsen, C. V., Cont. Car. App. 24.03, 24.09, 27.42* 
Norfolk & W. Ry. Co.—Construction—Mercer County, W. Va. 27.11* 
Construction—City of Roanoke, Roanoke County, Va. 27.11*° 
Norfolk & W. Ry. Co.—Merger, etc.—Virginian Ry. Co. 
31.22, 33.51%, 80.09, 81.71%, 85.20, 85.30, 85.41, 86.31*, 87.11° 
North American Van Lines, Inc. Stock (npr) 33.70* 
Northeastern Trucking Co.—Control & Merger—Winecoff Motor Lines, 
Inc. (npr) 80.48, 82.14, 82.41, 83.21, 87.17* 


Overseas Transp. Co., Inc. Ext.—Miami, Fla. (npr) 27.31° 


Pan-Atlantic SS Corp.—Control—S. C. Loveland Co., Inc. 
04.25, 17.49, 80.50, 82.30, 83.04, 87.14* 
Penn, Glenn, Com. Car. App. (npr) 14.21, 21.21, 27.31* 
Perishables Tariff Bureau—Agreement 51.30, 51.71 
Petroleum & Petroleum Products—Coffeyville, Kan. to Sioux Falls, 
8S. Dak. 67.52 
Pic-Walsh Freight Co.—Control & Merger—Ray Hamilton, Inc. (npr) 84.24, 87.13* 
Pig Lead—Omaha, Neb. to Kan. & Mo. 55.81, 64.03, 67.58 
Poole, Walter, Ext.—Cement (served 9-2-59) 23.80, 26.76, 27.31* 


Radio & Television Sets—Ill., Ind., D. C. & Md. 55.16, 64.08, 67.87 
Refrigerated Transport Co. Ext.—Lafayette, Ind. (npr) 18.39, 21.22, 21.42, 27.31* 
Roadway Exp., Inc. Ext.—Fredericksburg, Ohio (npr) 27.31* 
Roofing Materials from Millis, Mass. to Maine 15.15, 55.70, 67.64 
Roush, C. J.—Control—Southern California Freight Lines, et al. 
15.03, 24.01, 80.02, 80.07, 81.73* 
Ruan Transport Corp. Ext.—Paint Materials 24.01, 26.71, 27.32* 
Ryder System, Inc.—Assumption of Obligations 33.54* 
Ryder System, Inc.—Control—Emmott Valley Transp. Co. 
80.07, 81.74*, 81.93, 82.73, 85.22 
Control—Loo-Mac Freight Lines, Inc. 81.73* 


St. Louis S. W. Ry. Co.—Discontinuance of Service—St. Louis, Mo.- 
Pine Bluff, Ark. 16.20, 29.03, 29.41, 29.45 
Sauers, C. R., Conversion App. 27.31° 
Seymour Transfer Lines Inc. Ext.—Wautoma, Wis. (npr) 24.04, 26.74, 27.31* 
Shaw Whse. Co. v. Southern Ry. Co. 06.20, 13.70, 15.11, 16.10, 16.61, 70.11, 70.29, 73.15 
Sheiman, Sam, Freight Forwarder App. 05.30, 21.55, 23.61, 27.61* 
Smithfield Term. Ry. Co. Trustee—Abandonment—Entire Line (Va.) (npr) 29.91* 
Southern California Freight Lines—Ext. of Operations 27.31* 
Southern California Freight Lines & Southern California Lines, Ltd.— 
Securities & Assumption of Obligations 33.53* 
Southland Produce Co., Inc. Cont. Car. App. 24.30, 27.42* 
Spreckels Sugar Co. v. Southern Pac. Co. 57.32, 57.33, 67.81 
Steel—See “Iron” 
Steel Transp. Co., Inc. Ext.—Nonferrous Metals 21.68, 23.62, 27.31* 
Stillpass Transit Co. Inc. Ext.—Ga. (npr) 21.02, 22.53, 24.51, 27.41*° 
Ext.—Nitro, W. Va. (npr) 21.59, 26.43, 27.41* 
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Stockberger Transfer & Storage, Inc. Ext.—Clay Products (npr) 22.64, 27.31° 
Stop-Off Charges—Camden, N. J. to Points in Md., N. Y. & Pa. 65.20 
Swenson Granite Co., John v. A. A. A. Trucking Corp. 62.01, 67.33 


T. S. C. Motor Freight Lines, Inc. Ext.—Alternate Routes (La.) 

21.40, 21.42, 24.11, 25.07, 25.08* 
Tel-Radio Transport Corp. Ext.—De Kalb, Ill. (npr) 24.03, 26.71, 27.42* 
Television Sets—See “Radio” 
Terminal Charges on Order Bill of Lading Shipments 16.75, 65.01 
Texas & N. O. R. Co. BS-Ap. 14360 (Modifications of Systems or Devices) 

(served 9-2-59) 46.32 
Tile—Trailer-On-Flatcar Rates—New York, N. H. & H. R. Co. 55.23, 67.69 
Tompkins Motor Lines, Inc. Ext.—Cudahy, Wis. (npr) 13.70, 20.08, 24.46, 27.31* 
Transport, Inc. (now renumbered MC-117475, Sub 7 and reentitled Inter- 

state Transport, Inc.) Ext.—Sioux Falls, S. Dak. 12.41, 24.01, 24.51, 27.32* 
Transportation of Live Bees to or from Artesia, Miss. 41.11 
Traylor Engrg. & Mfg. Co. v. Lehigh Valley R. Co. 

49.01, 52.03, 52.08, 52.70, 53.70, 53.75, 58.10, 60.31, 62.70, 66.72 


U. S. Truck Lines, Inc. of Del. Stock Dividend (npr) 33.93* 
Varnish—South Bound Brook, N. J. to Pa. 16.75, 55.83, 67.67 


Wabash R. Co.—Abandonment (Por.), etc.—Keokuk Branch (Ill.) (npr) 

29.45, 29.91*, 86.31* 
Walker, R. C., Com. Car. App. (npr) 27.32° 
Watkins Motor Lines, Inc. Ext.—Denison, Iowa (npr) 24.01, 24.71, 27.32* 
Wenger, Eldon, Ext.—Lumber (npr) 24.01, 24.24, 27.32* 
Western Auto Transports, Inc. Ext.—Turret Derricks (npr) 24.01, 27.31* 
Western Maryland Ry. Co. Stock Split (npr) 33.91* 
Western Oil Transp. Co., Inc. Ext.—N. Mex. (served 9-2-59) 27.31° 
Western Peat Co., Ltd. v. Great Northern Ry. Co. 57.41, 64.03, 67.39 
Womeldorf, D. D., Conversion App. 27.31° 
Wulff, Harvey, Com. Car. App. (npr) 21.21, 21.59, 24.57, 27.31° 


Yellow Transit Freight Lines, Inc. Stock (npr) 31.31, 33.23* 
Yellow Transit Freight Lines, Inc. Stock Dividend (npr) 33.93* 


Yourga, J. H., Ext.—N. Y.-N. J. (npr) 24.40, 27.32* 
Zechman, K. K. & H. E., Conversion App. 27.31° 





List of New Members* 


Robert M. Ady, 316 South Clifton Avenue, Park Ridge, Illinois. 


George A. Bacon, Jr., Traffic Service Bureau, Krauss Building, Middletown, 
Pennsylvania. 


Vincent A. Bordelon, Traffic Commissioner, Los Angeles Chamber of Commerce, 
404 South Bixel Street, Los Angeles 54, California. 


Frank O. Brady, Rate Analyst, Traffic Department, American Steel & Wire Division, 
U. S. Steel Corporation, 614 Superior Avenue, N. W., Cleveland 13, Ohio. 


Eldon R. Clawson, Bekins Van & Storage Co., 1335 South Figueroa Street, Los 
Angeles 15, California. 


W. Wilson Corroum, Route 1, Finksburg, Maryland. 
Stephen P. Dan, 7804 Dudley Avenue, Cleveland 2, Ohio. 
Bob J. Davis, 3923 Freeton Street, South Houston, Texas. 


Robert Elliott, Jr., James and Elliott, W-1252 First National Bank Bldg., St. Paul 1, 
Minnesota. 


Henry A. Fahl, Registrar & Assistant Secretary-Treasurer, American Society Traffic 
and Transportation, Inc., 22 West Madison Street, Chicago 2, Illinois. 


Jerome Vincent Garrison, 748 South 85th Street, Birmingham, Alabama. 
James B. Gilbert, 525 Dupont Circle Building, Washington 6, D. C. 


William R. Hayn, General Traffic Clerk, The Atlantic Refining Company, P. O. 
Box 2819, Dallas 21, Texas. 


James M. Henderson, LaRoe, Winn and Moerman, 743 Investment Building, Wash- 
ington 5, D. C. ’ 


C. J. Hunt, Jr., Loomis Armoured Car Service, Inc., 55 Battery Street, Seattle 1, 
Washington. 


Sylvester J. Jablonski, Rate Analyst, Archer Daniels Midland Co., 700 Investors 
Building, Minneapolis 2, Minnesota. 


Francis T. Leddy, Traffic Assistant, Mobile Oil Company, A Div. of Socony Mobil 
Oil Company, 150 East 42nd Street, New York 17, New York. 


George Levin, 65 Rutan Road, Belleville 9, New Jersey. 
John W. Lind, 909 Glenwood Avenue, Ambridge, Pennsylvania. 


Chester C. Loving, Rail Traffic Manager, Ashland Oil & Refining Company, 
1409 Winchester Avenue, Ashland, Kentucky. 


Thomas J. Matthews, Motor Carrier Assistant, Traffic Department, Pittsburgh 
Coke & Chemical Company, Grant Building, Pittsburgh 19, Pennsylvania. 


Robert A. Newton, Jr., Traffic Manager, American Steel & Wire Division, United 
States Steel Corporation, 767 Millbury Street, Worcester 7, Massachusetts. 


* Elected to Membership November, 1959. 
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Norman M. Purdy, Jr., 204 Virginia Drive, Glenshaw, Pennsylvania. 
Bernard Rosenberg, 1200 Rand Tower, Minneapolis 2, Minnesota. 


John L. Shissler, Jr., Senior Analyst, Traffic Department, American Steel & Wire 


Division, United States Steel Corporation, 1311 Rockefeller Building, Cleveland 
13, Ohio. 


Henry L. Stuart, Jr., Assistant to President, Interstate Railroad Company, Andover, 
Virginia. 

A. Douglas Stutsman, 624 Jewel Avenue, Kirkwood, Missouri. 

Roger Lewis Tuttle, Neil, Clark & Townsend, P. O. Box 229, Indianola, Mississippi. 


Marion D. Warner, Traffic Analyst, Traffic Department, Thiokol Chemical Corpo- 
ration, Packer Building, Brigham City, Utah. 


Waldo F. Wheeler, Commerce Counsel, State Capitol, Des Moines 19, lowa. 


Wm. R. Zuetell, Chief Purchasing Agent, Northrop Corporation, Norair Division, 
2031 East Mariposa Ave., El Segundo 71, California. 


MEMBERSHIPS RESUMED 


Marvin H. Corts, 95-28 129th Street, Richmond Hill, New York 19, New York. 
Leslie F. Decker, District Traffic Manager, Wesson Oil & Snowdrift Company, 


160 East 22nd Street, Bayone, New Jersey. 


George D. Michalson, Chairman, Standing Rate Committee, Middlewest Motor 
Freight Bureau, P. O. Drawer 647, Kansas City 41, Missouri. 


Robert G. Paluch, Assistant Traffic Manager, Safeway Truck Lines, Inc., 4625 
W. 55th Street, Chicago 32, Illinois. 





Meetings of Regional Chapters 


District 1—Maine, New Hampshire, Vermont, Massachusetts and Rhode Island 
District No. 1 Chapter (Boston) 


Herman Matthei, President, General Counsel, The New England 
Motor Rate Bureau, Inc., 125 Lincoln Street, Boston 11, Massachusetts. 


Rhode Island Chapter 
Russell B. Curnett, Chairman, 49 Weybosset Street, Providence, R. I. 
District 2—Connecticut, New York and New Jersey 
Metropolitan New York Chapter 


Stephen Tinghitella, Chairman, Manager, Transportation Division, 
Commerce and Industry Association of New York, 99 Church Street, 
New York 7, New York. 

Meets: Monthly at Traffic Club of New York, Hotel Biltmore, third 
Tuesday of each month, 6:30 P. M., except June, July and August. 
Out-of-town members are cordially invited to attend meetings. 


District 3—Pennsylvania (eastern half). Maryland, Delaware and District of Columbia 
Greater Philadelphia District Chapter 


Robert R. Artz, Chairman, Assistant General Counsel, Pennsylvania 
Railroad Company, Transportation Center, Six Penn Plaza, Philadelphia 
4, Pennsylvania. 

Meets: Third Thursday of each month (except June, July and 
August) at 7:30 P. M., in the Benjamin Franklin Hotel, Traffic Club 
Quarters, Ninth and Chestnut Streets, Philadelphia 5, Pennsylvania. 
Out-of-town members are cordially invited. 


Eastern-Central Pennsylvania Chapter 


A. R. Brobst, Chairman, Chief Traffic Analyst, Armstrong Cork 
Company, Lancaster, Pennsylvania. 


Baltimore Chapter 


Anthony P. Donadio, Chairman, General Attorney, The Baltimore 
and Ohio Railroad Company, 301 Baltimore and Ohio Building, Balti- 
more 1, Maryland. 


Meets third Thursday of each month, September through May, at 
8:00 P. M., Association of Commerce Building, 22 Light St. Out-of- 
town members are cordially invited. 


N. B.: Members within each of the several districts may at their own expense 
with the approval of the vice-president of the district, organize and maintain district 
and local chapters which may send delegates to annual or other meetings of the 
Association. Such chapters must conform to the constitution and by-laws of the 
Association, provided, however, that membership in the Association of Interstate 
Commerce Commission Practitioners shall be deemed a condition precedent to 
membership in any chapter. (Constitution—section 5, Article IV). 

(Sample charter, i.e., that of the District of Columbia Chapter, will be found on 
pages - io of December, 1939, Journal). (Dues have been raised to $2.00 per 
member). 
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District of Columbia Chapter 


Earl E. Eisenhart, Jr., Chairman, Southern Railway Company, 
Washington 13, D. C. 

Meets bi-monthly, second Tuesday. 

Out-of-town members are invited to attend the luncheons of the 
D. C. Chapter when in Washington. However, notice of such intention 
must be transmitted to the Executive Secretary by 10:30 of the day of 
the luncheon so that reservation can be made. 


District 4—Pennsylvania (western half), Ohio and West Virginia 
Pittsburgh Chapter 


W. Moreland Ernst, Chairman, Manager—Rate Activity Planning, 
United States Steel Corporation, 525 William Penn Place, Pittsburgh 
30, Pennsylvania. 


Meets: At call of Chairman. 
Akron Chapter 


John R. Meeks, Chairman, President, Traffic Research Institute, 
607 Copley Road, Akron 20, Ohio. 

Meets: Bi-monthly, third Wednesday of alternate months, except 
July and August. 


Cleveland Chapter 


Hartley F. Mays, President, Commercial Agent, Norfolk & Western 
Railway, 724 Illuminating Building, Cleveland, Ohio. 
Meets: Quarterly on third Tuesday of the month. 


District 5—Virginia, North Carolina and South Carolina 
Richmond Chapter 


J. Langhorne Tompkins, President, Virginia-Carolina Chemical 
Corporation, 401 East Main Street, Richmond, Virginia. 


Carolina Chapter 
Garland V. Moore, Chairman, Assistant Traffic Manager, Akers 
Motor Lines, Inc., Gastonia, North Carolina. 
District 6—Georgia, Alabama and Florida 


Atlanta Chapter 


James E. Bilbo, Chairman, Traffic Manager, The Coca-Cola Com- 
pany, (P. O. Drawer 1734), 310 North Avenue, N. W., Atlanta 1, 
Georgia. 

District 7—Kentucky, Tennessee and Mississippi 
Louisville Chapter 


James P. Haynes, Chairman, Manager, Transportation Division, 
Louisville Chamber of Commerce, Inc., 300 West Liberty Street, Louis- 
ville 2, Kentucky. 

Meets: January, April, July and September on notification. 
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District 8—Michigan, Indiana and IIlinois 
Chicago Chapter 

Walter B. Knorst, General Chairman, Assistant Director of Trans- 
portation, Administrative Center, International Minerals and Chemical 
Corporation, Old Orchard Road, Skokie, Illinois. 

Meets: 12:15 P. M. Second Friday of each month at the Traffic Club 
Rooms of the Palmer House, Chicago. Ovwt-of-town members are cor- 
dially invited to attend the luncheon and meeting. 

District 9—Wisconsin, Minnesota, North Dakota and South Dakota 
Ninth District Minneapolis Chapter 


Dale Ruffcorn, Jr., President, Manager, Traffic Services, Minneapo- 
fis & St. Louis Railway Company, 111 East Franklin Avenue, Minneapo- 
lis 4, Minnesota. 

Meets: 6:00 P. M., second Tuesday of each month, Minneapolis 
Grain Exchange, 4th Ave. South & 4th Street, Minneapolis, Minn. 
Out-of-town members are cordially invited to attend dinner and meeting. 

Southeastern Wisconsin Chapter—Milwaukee 

C. A. Pitzo, Chairman, Traffic Manager, Blackhawk Manufacturing 
Company, Milwaukee 46, Wisconsin. 

Meets: Third Wednesday of each month, September through June, 


at the Y. M. C. A., Milwaukee. Dinner at 6:30 p. m. Out-of-town 
members are cordially invited. 


District 10—lowa, Missouri, Nebraska and Kansas 
Kansas City, Missouri, Chapter 
Lee R. Cowles, President, Transportation Commissioner of Kansas 
City Chamber of Commerce, Kansas City, Missouri. 
Meets: 6:00 P. M., on the first Wednesday during February, April, 
June, September, November and December in the Transportation De- 


partment of the Kansas City Chamber of Commerce, 11th & Baltimore 
Streets, Kansas City, Missouri. 


Out-of-town members are cordially invited to attend these meetings. 
St. Louis Chapter 


John F. Gillespie, Chairman, Federal Barge Lines, Inc., 611 East 
Marceau Street, St. Louis 11, Missouri. 

Meets: Third Friday of each month at 12:15 P. M. except July and 
August at Miss Hulling’s, 1105 Locust Street. Out-of-town members 
are cordially invited to attend the luncheon meeting. 

District 11—Arkansas, Oklahoma and Louisiana 
Oklahoma Chapter 

William E. Gentry, Chairman, City Freight Agent, Santa Fe Rail- 
way Company, 2109 First National Building, Oklahoma City, Oklahoma. 
District 12—Texas 


Amarillo Chapter 
Paul L. Mills, Chairman, Box 111, Amarillo, Texas. 
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Sabine Area Chapter 
John H. Benckenstein, President, P. O. Box 551, Suite 915, Goodhue 
Building, Beaumont, Texas. 
Meets: Second Monday of each month at 6:30 P. M., Sea Castle 
Restaurant, Beaumont, Texas. 


North Texas Chapter 
John F. Brown, Chairman, Tariff Publishing Officer, Texas- 
Louisiana Freight Bureau, 815 Interurban Building, Dallas 1, Texas. 
Dinner meetings at the Crossroad Restaurant (midway between 
Dallas and Fort Worth), third Tuesday in February, May, September 
and November. 


South Texas Chapter 


Paul N. Haskell, Chairman, Traffic Manager, Houston Chamber of 
Commerce, Houston, Texas. 


District 13—-Wyoming, Colorado and New Mexico 
Rocky Mountain Chapter 

Ernest V. Robinson, Jr., Chairman, Great Western Sugar Company, 
P. O. Box 5308, Terminal Annex, Denver 17, Colorado. 

Meets: Third Tuesday of each month at 12:15 P. M., Albany Hotel. 
Out-of-town members are cordially invited to attend the luncheon and 
meeting. 

District 14—Montana, Idaho and Utah (No chapters at present) 
District 15—-Washington and Oregon 
Puget Sound Chapter 

Robert B. Jacobson, Chairman, Bunker Hill Company, 2700 Six- 
teenth Street, S. W., Seattle, Washington. 

Meetings are held on third Wednesday of each month at Seattle 
Transportation Club, Seventh Avenue and University, at six o’clock 
p.m. Members of other Chapters are cordially invited to attend. 
District 16—California, Nevada and Arizona 

San Francisco Chapter 


Charles C. Miller, Chairman, Manager, Transportation Department, 
San Francisco Chamber of Commerce, 333 Pine Street, San Francisco 4, 
California. 

Meets: Third Wednesday of alternate months commencing January, 
12 Noon, Commercial Club, Merchants Exchange Building, San Fran- 
cisco (except July). 

A cordial invitation is extended to out-of-town members to attend 
the luncheon and meeting. 


Southern California Chapter 
Roger L. Ramsey, Chairman, United Parcel Service, 1201 West 
Olympic Boulevard, Los Angeles 15, California. 
Meets: First Wednesday of each month at 12:00 P. M., Clark Hotel, 
426 South Hill Street, Los Angeles, California. Out-of-town members 
are cordially invited to attend. 
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MISCELLANEOUS DOCUMENTS AVAILABLE AT ASSOCIATION’S 
HEADQUARTERS 


Aspects of Regulation Based on Regulatory Experience in the United States. 
Reprint of paper delivered by the Honorable Howard Freas, as Chairman 
of the Interstate Commerce Commission, to the High Authority, European 
Coal and Steel Community, Luxembourg, on October 10, 195 


* Code of Ethics for I. C. C. Practitioners 


Caperee Current Index to I. C. C. Decisions contains an Index to all 


. C. C. Decisions (printed and unprinted) from January 1951 through 
January 1955 


1955 Supplement to Consolidated Current Index to I. C. C. Decisions. Contains 


Index to all I. C. C. Decisions (printed and unprinted), from February, 
1955 through January, 1956 


Fair Reward and Just Compensation, Common Carrier Service, Standards 
Under the Interstate Commerce Act by Clyde B. Aitchison. In this book, 
a comprehensive but concise work, former Commissioner Aitchison, for the 
first time, has authoritatively analyzed and determined what standards are 
properly applicable in determining the reasonable level of carrier charges 


Interstate Commerce ay eg, cee Assignment of Work and 
Functioning of Major Activities: Chart, as of January 1, 1959 
Pamphlet, revised as of January 1, 1959, (companion work to chart) 

* Manual of Practice and Procedure before the I. C. C. prepared by C. R. 
Hillyer, F. C. Hillyer and Walter McFarland 


* Outline of Study Course in Practice and Procedure before the Interstate 
Commerce Commission. Third and Revised Edition, 1959. Original Text 
prepared by Warren H. Wagner. 1959 Revision prepared by Robert B. 


Relief from 4th Section of the Interstate Commerce Act by a M. Fiedler, 
. | 


Examiner. This study sets forth the principles develop he grounds 
recognized, and the limitations imposed by the Commission in the granting 
of relief from the long-and-short oe and aggregate-of-intermediates pro- 
vision of Section 4, and contains many citations relating to each situation 


*Selected Reading List of Books Helpful in the Study of the Principal Laws 
Within the Jurisdiction of the Interstate Commerce Commission. 1957 
Revised Edition with 48-page Special roe te, _ Prepared by Specialists 
in Education, Transportation Law, I. C. ractice and Procedure 


Supreme Court Decisions Important to the I. C. C. and Abstracts of 39 Im- 
ortant Decisions Since 1939 [1939-1950]. (Published May, 1951.) This 
ooklet contains 256 Supreme Court Decisions, among which are 172 de- 

cisions important to the I. C C 


1955 Supplement to Abstracts of Supreme Court Decisions, W. My acne 
This Supplement brings up to date the original book of bstracts. 
It covers the period 1953 through June, 1956 
*Companion Works. 


Pamphlets Temporarily Out of Print 
Cost and Value of Service in Rate Making for Common Carriers. 
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